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GENERAL RULES

Permitted Activity
 Genuine business or leisure visit – ‘do your thing’ then finally depart
 Pre-relocation for business residence subsequently
 Trade fair participation, speaking at conferences

Has ‘Intention to Reside’ Crystallized?
 If so, your Visitor Visa is no longer appropriate.
 Need to approach the HKID and change status.
 Possible inadvertent breach of conditions of stay.

HKID Ultimately Decide
 If challenged, they will assess your actions and intentions
 Prosecution, removal or cancellation of Visitor visa consents all possible
 Short Conditional Landing a real possibility
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Visitor Visa
Eligibility
Most foreign naƟonals do not need to apply for any visa in advance of a Visit to Hong Kong.
They are granted visitor permissions upon arrival. The length of stay is naƟonality-dependant.
Canadian’s get 90 days, ciƟzens of Chad, 14. For historical reasons, BriƟsh CiƟzens secure a six
month Visitor visa each Ɵme they land in the HKSAR. A complete list is available at:
HKID Links: Visitor Visa

(Click to Watch)

Highlights

Approvability Test
When a visitor presents himself at (a) an overseas mission or (b) at the borders of the HKSAR
they must be able to saƟsfy Hong Kong immigraƟon oĸcials that they are a ‘bona Įde Visitor’ to Hong Kong. For tourism purposes, this is relaƟvely straight forward: return Ɵckets, a
Įrm iƟnerary, your travelling companions, suĸcient funds etc. all suĸce. If coming to the
HKSAR for a business visit the examining immigraƟon oĸcer will take into consideraƟon the
following:
x

Is there an exisƟng place of residence and work outside of Hong Kong available to the
visitor to return to at the end of the visit?

x

Is the visit for a set period of Ɵme limited to the maximum period of stay available
upon arrival?

x

Does the visitor anƟcipate paid remuneraƟon of any kind from Hong Kong sources
during the course of the business visit?

x

Is there suĸcient funds available to complete the business visit trouble free?

x

Is the visitor able to detail a speciĮc plan for the business visit and is it actually
realisƟc?

Ɣ Most naƟonaliƟes secure visas upon arrival
Ɣ Stay can be from 7 to
180 days
Ɣ Must be a ‘bona Įde
visitor’
Ɣ If required, apply via a
Chinese diplomaƟc
mission
Ɣ Otherwise direct to the
HKID via fax/original
form follow up
Ɣ Mainland residents
have special processes

Applying Before Arrival
If you need a visa before you arrive in Hong Kong, the applicaƟon process is managed via the
global network of Chinese diplomaƟc and consular missions. Therefore apply at your nearest.
AlternaƟvely, you can also submit your visa applicaƟon direct to the HKID either directly by
post or through a local sponsor. To shorten the processing Ɵme, applicaƟon forms and supporƟng documents can be sent by fax to (852) 2824 1133 in the Įrst instance. However, the
original copy of the completed applicaƟon form and the accompanying photographs should
be immediately dispatched to the HKID by air mail so that the visa can be issued. If you are a
Chinese resident of Taiwan, you should submit your applicaƟon for an entry permit through
one of the authorised airlines. There are separate processes regarding the arrangements for
entry in respect of residents of the Mainland of China and for overseas Chinese which go beyond the scope of this Visa InformaƟon sheet. You can Įnd this informaƟon at:
Link: Entry Permits for Mainland Residents

Refusal & Appeal
There is no process of appeal where a visitor visa has been refused either prior to or upon
arrival. Moreover, any person holding visitor status can be removed from Hong Kong at any
Ɵme.

www.hongkongvisahandbook.com
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Visitor Visa
Documents Required
Applicant Documents
1
2
3
4
5
6
7
8

9
10

HKID form ID1003A
Recent photo to be aƩached to the form
Photocopy of the applicant's travel document containing personal parƟculars, date of issue, date of expiry and/or details of
any re-entry visa held (if applicable)
Photocopy of proof of the applicant's Įnancial standing, e.g. bank statements, savings accounts passbooks, tax receipts, etc.
and proof of employment (if any), e.g. company leave leƩer, salary slips, etc.
Photocopy of proof of transportaƟon arrangement, e.g. Ňight iƟnerary
Photocopy of proof of the proposed leisure visit to Hong Kong, e.g. receipt of joining a package tour to Hong Kong, iƟnerary,
etc. (for leisure visit only)
Photocopy of proof of the proposed visit in the next desƟnaƟon aŌer visiƟng Hong Kong, iƟnerary, etc. (for transit only)
Photocopy of proof of the proposed business visit to Hong Kong, e.g. leƩer issued by the applicant's employing company to
conĮrm his/her proposed business acƟviƟes in Hong Kong, invitaƟon leƩer issued by a local company, leƩer issued by a trade
body to conĮrm the applicant's aƩendance at trade fairs and exhibiƟons, etc. (for business visit only)
Photocopy of proof of relaƟonship with the local sponsor (for family visit only)
Photocopy of proof of the proposed visit to Hong Kong (for purposes of visit other than leisure, transit, business or family visit

Sponsor’s Documents
1
2
3

HKID form ID 1003B
Photocopy of Business RegistraƟon CerƟĮcate (if a company sponsor)
Photocopy of the sponsor's Hong Kong idenƟty card (and if not a permanent resident a Photocopy of the sponsor's travel document containing personal parƟculars, date of issue, date of expiry, and the latest arrival stamp/extension of stay label in the
HKSAR)

Pre-Arrival RegistraƟon For Indian NaƟonals
Prior to January 23, 2017 Indian naƟonals could visit Hong Kong visa free for a period of up to 14 days,
However, since that date Indian naƟonals must apply for and successfully complete online pre-arrival
registraƟon before they can conƟnue to enjoy the current 14-day visa-free visit or enter Hong Kong
during transit (except in direct transit by air and not leaving the airport transit area), unless they belong to one of the categories of persons who may conƟnue to come to Hong Kong visa-free without
pre-arrival registraƟon. Persons exempted from the requirement of pre-arrival registraƟon include,
among others, holders of an Indian diplomaƟc or oĸcial passport or a Hong Kong Travel Pass and Indian naƟonals who have successfully enrolled for the e-Channel service for frequent visitors, To apply
for pre-arrival registraƟon, an Indian naƟonal shall access the designated Pre-arrival RegistraƟon for
Indian NaƟonals plaƞorm at the GovHK website (www.gov.hk/en/apps/immdindianparreg.htm). Prearrival registraƟon is free of charge. AŌer the required informaƟon has been received, the computer
system will process the registraƟon and display the registraƟon result instantly. Successful registrants
are required to print on their own a NoƟĮcaƟon Slip for Pre-arrival RegistraƟon for Indian NaƟonals
generated by the system on a sheet of blank A4 white paper for the purposes of boarding a conveyance bound for Hong Kong and immigraƟon clearance upon arrival. Each pre-arrival registraƟon for an
Indian naƟonal will be valid for six months or unƟl the expiry date of the Indian passport linked to it,
whichever is earlier. Provided that normal immigraƟon requirements are met, a registrant may, during
the validity of the pre-arrival registraƟon, use a valid noƟĮcaƟon slip together with the speciĮc and
valid Indian passport linked to the successful pre-arrival registraƟon to make mulƟple visits to Hong
Kong visa-free. On each visit, a registrant may stay in Hong Kong for up to 14 days. In case pre-arrival
registraƟon is unsuccessful, Indian naƟonals shall apply to the ImmigraƟon Department directly for an
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Pre-Submission
Checklist

Visitor Visa
Applicant Documents


HKID form ID1003A

Recent photo to be aƩached to the form

Photocopy of the applicant's travel document containing personal parƟculars, date of issue,
date of expiry and/or details of any re-entry visa held (if applicable)


Photocopy of proof of the applicant's Įnancial standing, e.g. bank statements, savings accounts
passbooks, tax receipts, etc. and proof of employment (if any), e.g. company leave leƩer, salary
slips, etc.


Photocopy of proof of transportaƟon arrangement, e.g. Ňight iƟnerary

Photocopy of proof of the proposed leisure visit to Hong Kong, e.g. receipt of joining a package
tour to Hong Kong, iƟnerary, etc. (for leisure visit only)


Photocopy of proof of the proposed visit in the next desƟnaƟon aŌer visiƟng Hong Kong, iƟnerary, etc. (for transit only)


Photocopy of proof of the proposed business visit to Hong Kong, e.g. leƩer issued by the applicant's employing company to conĮrm his/her proposed business acƟviƟes in Hong Kong, invitaƟon leƩer issued by a local company, leƩer issued by a trade body to conĮrm the applicant's
aƩendance at trade fairs and exhibiƟons, etc. (for business visit only)


Photocopy of proof of relaƟonship with the local sponsor (for family visit only)

Photocopy of proof of the proposed visit to Hong Kong (for purposes of visit other than leisure,
transit, business or family visit)

Sponsor’s Documents


HKID form ID 1003B

Photocopy of Business RegistraƟon CerƟĮcate (if a company sponsor)

Photocopy of the sponsor's Hong Kong idenƟty card (and if not a permanent resident a Photocopy of the sponsor's travel document containing personal parƟculars, date of issue, date of
expiry, and the latest arrival stamp/extension of stay label in the HKSAR)

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Visitor Visa
Notes
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VISITOR VISAS

www.hongkongvisahandbook.com

VISITOR VISA EXTENSIONS

First Extension

 Still a Bona Fide Visitor?
 Written justification
 Undertaking to leave

RELUCTANTLY GRANTED

Further Extension

 Why?

VERY DIFFICULT

Shenzhen Shuttle

 180 days
 SCL
 Fraught with difficulty

NASTY SURPRISE
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Visitor Visa Extensions
Eligibility
Once admiƩed into Hong Kong, Įrst extensions of stay to visitor visas are usually , although reluctantly, granted.
(Click to Watch)

Approvability Test
Upon applicaƟon, the visitor visa holder must be able to saƟsfy the HKID that
he or she remains a bona Įde visitor to Hong Kong. ParƟcularly, the examining oĸcer is looking to ensure that you are not breaching/will not breach
your condiƟons of stay if they allow you to remain in Hong Kong as a visitor
for a further period of Ɵme.

Structuring Your Argument
When applying at the HKID ImmigraƟon Tower in Wanchai, you will need to prepare
in advance a leƩer jusƟfying your reasons for the extension and also provide a
wriƩen undertaking as when you will Įnally end the visit and exit Hong Kong. First
extensions are usually granted for the period of Ɵme requested, such being no longer
than the original visa granted upon or prior to arrival. If you believe you will be requiring a further extension it is wise to anƟcipate this and provide for it in your
wriƩen representaƟons the Įrst Ɵme around. Securing the support of a local business or social contact is very helpful in promoƟng your case, especially if the same
writes to substanƟate the essenƟal raƟonale for your extension request.

Highlights
Ɣ Apply at ImmigraƟon
Tower in Wanchai
Ɣ First extensions are
readily forthcoming
Ɣ Need to provide representaƟons in wriƟng
Ɣ The support of a local
contact is invaluable
Ɣ No right of appeal if
your applicaƟon fails
Ɣ Beware the Shenzhen
ShuƩle

Further Extensions & Appeal
Second and subsequent applicaƟons are not granted lightly and are scruƟnized thoroughly. Hence the importance of anƟcipaƟng the possibility of a further extension
when you make your Įrst applicaƟon. A similar process to the Įrst is followed for
subsequent applicaƟons; namely the same type of representaƟons and third party
communicaƟons in support (which are even more criƟcal). If refused, there is no
right/process to appeal.

Documents Required
x
x
x

ImmigraƟon Department Form ID91
LeƩer from Applicant
Third Party LeƩer of Support

The Shenzhen ShuƩle
In a practical sense, you may choose to leave Hong Kong just prior to the
expiry of your current period of stay as a visitor and immediately (or after
a relatively short period of time, in any event) re-enter the HKSAR with a
fresh period of stay. This often involves a quick visit across the boundary
to Shenzhen or Macau. Whilst seemingly common practice, it is not recommended. The immigration officials are alert to these techniques and still
subject the traveller to the Approvability Test each time they present at
immigration control. There is a real risk of refusal of entry.

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Visitor Visa Extension


ImmigraƟon Department Form ID91

LeƩer from Applicant

Third Party LeƩer of Support
Notes
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VISITOR VISAS
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TRAVEL PASS

Limitation

Frequent Visitor

Via the Airport

3 trouble free trips in 12
months (or prove ‘especial
benefit’)

The boundaries don’t
qualify

Condition Precedent

Positive Benefit

Stay Available

Continuing home country
employment

Need to make your case.

2 months, Residents lines,
no questions asked,
unlimited entries

Visa upon arrival
nationalities only

Special Booklet

No Residency Privilges

A Neat Status

Valid for three years
presented with your
passport

No ID card, FDH orabsolute
right to admission

c. 400 each year, ideal for 2week-stay-frequent-business
visitor-nationalities
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Travel Pass
Eligibility
You are eligible to apply for a HKSAR Travel Pass if you have made, at a minimum, 3 separate
trips to Hong Kong in the previous 12 months entering via the airport. Therefore, this excludes 'side visits' to Macau and China via the immigraƟon control points at the boundaries.
You are expected to have a pre-exisƟng employment in another country (which will conƟnue
aŌer successful receipt of Travel Pass) and be able to saƟsfy the Director of ImmigraƟon that
granƟng you a Travel Pass will posiƟvely beneĮt the economy of Hong Kong. In special circumstances the ImmigraƟon Department are prepared to waive the 3 trips rule. To be eligible
for a Travel Pass you must be ciƟzen of a country which enjoys ‘visa-upon-arrival’ access to
Hong Kong.

Approvability Test
You will have to provide the HKID with evidence that you have a genuine need for the frequent visits to Hong Kong underpinning your requirement for a Travel Pass and that such
visits will be of beneĮt to Hong Kong’s economy. This will require detailed wriƩen representaƟons, ideally supported by a local sponsor, alongside the applicaƟon form. Moreover, the
HKID will occasionally waive the 3 trips rule and accept applicaƟons for a Travel Pass from
foreign naƟonals who can prove that their visits will be of substanƟal (especial) beneĮt to the
HKSAR. In these instances such applicaƟons will be treated on special grounds and on their
individual merits. The burden of proving the extent of the beneĮt to Hong Kong lies with you
and you will have to furnish signiĮcant documentary evidence in support.

(Click to Watch)

Highlights
Ɣ The Travel Pass is a
‘supercharged’ Visitor
visa
Ɣ Available to frequent
visitors to Hong Kong
Ɣ Only available to ‘visa
upon arrival’ naƟonaliƟes
Ɣ Travel Pass is not an
employment visa
Ɣ Enlist the help of a
local Hong Kong contact

BeneĮts & LimitaƟons
Your Travel Pass aīords eĸcient clearance through immigraƟon formaliƟes upon arrival and
departure from Hong Kong as you are allowed to use the Hong Kong Residents’ counters (as
opposed to the much lengthier Visitors’). However, the Travel Pass does not avail 'residency'
rights in the HKSAR. Consequently, you will not be able to secure a Hong Kong IdenƟty Card,
Dependant Visas for your family nor employ/sponsor a foreign domesƟc helper.

PermiƩed AcƟvity
The Travel Pass does not allow the holder to take up employment in Hong Kong, nor establish or join in any business. It does NOT allow a business enƟty in Hong Kong to employ the
holder. The Travel Pass enables you to enjoy frequent, extended periods of stay as a visitor
to the HKSAR allowing the Hong Kong originated business maƩers of your overseas employer
to be readily and eĸciently pursed without any immigraƟon hindrances. A Travel Pass does
not aīord the holder the right to land in Hong Kong so you should not expect to be admiƩed
to Hong Kong as a maƩer of legal right.

Structuring Your Arguments
The challenge to making a successful case for a Travel Pass is to arƟculate clearly the reasons
why you have been travelling frequently to the HKSAR these last 12 months. Explain how
these trips have led to growth opportuniƟes which conceivably could lead to your employer
needing to establish some kind of formal business presence in Hong Kong in due course. Indicate the speciĮc value of the turnover of your Įrm which is ascribed to your Hong Kong acƟviƟes and how your local contacts have beneĮƩed. If you believe that the upcoming acƟviƟes
of your Įrm in Hong Kong are going to require frequent extended visits and you have not
saƟsĮed the ‘three trips’ rule it is advisable to lay out your company’s plan vis Hong Kong in
some considerable detail and illustrate exactly where you Įt in. Solid, extensive representaƟons from your Hong Kong contacts will go a long way to helping secure the Travel Pass.

www.hongkongvisahandbook.com
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Travel Pass
Documents Required
x
x
x
x
x
x
x
x

Hong Kong SAR Travel Pass ApplicaƟon Form ID 888 (to be completed and executed by the applicant along with a recent
passport sized photograph duly aĸxed on the space indicated the same).
Duly completed Acknowledgement Card ID 889.Address Labels ID 839 (duly completed with full correspondence address of
the applicant).
Photocopy of valid passport (relevant personal parƟculars pages and records showing the minimum three visits to Hong Kong
in the preceding 12 months).
Second passport sized photograph of the applicant which is idenƟcal to that appended to the Form.
Prescribed fee of HKD575 in the form of a cashier order or bank draŌ
LeƩer from your current employer in support of the applicaƟon (indicaƟng the background informaƟon of the company).
If the visits are mainly for business purposes, a supporƟng leƩer from your major business contact in Hong Kong.
If the visits are for purposes other than business, detailed representaƟons illustraƟng to the HKID how your frequent/
extended visits will be of ‘especial beneĮt’ to Hong Kong.

Validity & Booklet
Once approved, the Travel Pass allows a two month period of stay upon each entry, with unlimited entries permiƩed. Once granted
it will be valid for three years. The Travel Pass itself is manifested in a special booklet issued by the HKID which is presented during
immigraƟon clearance formaliƟes along with your passport.

Refusal & Appeal
There is no process of appeal where a Travel Pass has been refused. Moreover, any person holding a Travel Pass can be removed
from Hong Kong at any Ɵme.

A Space for Your Notes

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Travel Pass


Hong Kong SAR Travel Pass ApplicaƟon Form ID 888 (to be completed and executed by the
applicant along with a recent passport sized photograph duly aĸxed on the space indicated the same).


Duly completed Acknowledgement Card ID 889.Address Labels ID 839 (duly completed
with full correspondence address of the applicant).


Photocopy of valid passport (relevant personal parƟculars pages and records showing the
minimum three visits to Hong Kong in the preceding 12 months).


Second passport sized photograph of the applicant which is idenƟcal to that appended to
the Form.


Prescribed fee of HK$575 in the form of a cashier order or bank draŌ

LeƩer from your current employer in support of the applicaƟon (indicaƟng the background
informaƟon of the company).


If the visits are mainly for business purposes, a supporƟng leƩer from your major business
contact in Hong Kong.


If the visits are for purposes other than business, detailed representaƟons illustraƟng to
the HKID how your frequent/extended visits will be of ‘especial beneĮt’ to Hong Kong.

Notes
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EMPLOYMENT VISAS
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ANALYSING THE APPROVABILITY TEST

Special skills,
knowledge,
experience
of value to
In Hong
Kong
not readily
available

+

your employer must be justified in engaging the services of an expatriate
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THREE TYPES OF APPLICANT

Intra-company
Transferee
No strident argument
usually required

Specifically Recruited
Expat from Overseas

Locally Recruited
Expat

Unless a very serious
appointment, strident
argument a MUST

Strident argument almost
always required

Ensure you know the case type and where it sits on the admin/argue axis
www.hongkongvisahandbook.com

FURTHER CONSIDERATIONS

Sponsorship

New Companies

ID990B seeks to satisfy the
‘justified’ limb of the
Approvability Test

If the business is new, it
too will be ‘tested’ as a
valid sponsor

4
Submission

Changing Employer

Change of status from
visitor to employment is
possible

Unapproved employment
is illegal employment
(UNLESS Top Tier)
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OWNER ‘EMPLOYEE’

1

You cannot ‘self sponsor’

2

You are an ‘investor’ if you own 50%+ of the shares in your ‘employer’

3

Don’t play games with the HKID–they always get to the bottom of business ownership

4

If the situation genuinely stacks up, you will receive an approval

Do you own the business or merely going to work for it?
www.hongkongvisahandbook.com

TOP TIER ‘EMPLOYEE’

Enhancement Measure May 6, 2015
New policy designed to attract and retain Entrepreneurs,
Professionals and Talents

HKD2 million Assessable Income
Present your tax bill showing HKD2 million in income
in the previous tax year, demonstrate you remain
gainfully employed and you attain ‘Top Tier’ status

Ticket to Ride
Once assessed as Top Tier you get an immediate 6 year limit of stay with the
only limit of stay in force being that of time and a requirement to notify ImmD
of any change of employment in writing within 30 days
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Employment
Eligibility
Under the General Employment Policy, an applicaƟon for a visa to take up employment will
be successful if:
x
x
x
x
x
x
x

There is no security objecƟon and no known record of serious crime.
You have a good educaƟonal background in the relevant Įeld but in special circumstances good technical qualiĮcaƟons, proven professional abiliƟes and/or relevant
experience.
There is a genuine job vacancy.
You have a conĮrmed oīer of employment.
You will be employed in a job relevant to your qualiĮcaƟons or working experience.
That job cannot be readily taken up by the local work force.
The remuneraƟon package. Including income, accommodaƟon, medical and other
fringe beneĮts is broadly commensurate with the prevailing market level for professionals in the HKSAR.

(Click to Watch)

Highlights
Ɣ You must pass the
employment visa
Approvability Test
Ɣ Your employer has an
important role to play
in the process.
Ɣ You need to properly

Approvability Test
You must possess special skills, knowledge or experience of value to and not readily available
in Hong Kong. Moreover, your employer must be jusƟĮed in engaging the services of an
expatriate staī.

Assessing Your Case Type 

assess your applicaƟon
‘type’ and prepare
accordingly
Ɣ A strong case has a
strong argument
Ɣ Top Tier status
available

How you go about structuring your argument will depend on which classiĮcaƟon your applicaƟon falls. You must Įrst discern the type you generally Įt in to and then approach your
case accordingly. The three general classiĮcaƟons are:
1.
2.
3.

Intra-company transferee.
Locally recruited expat.
Non-local expat speciĮcally recruited from overseas.

Intra-company Transferee
Typically no need to engage in substanƟve argument as long as the applicant has 12 months
prior employment with the company. These cases tend to be administraƟve in nature. However, if is always worthwhile seƫng out speciĮcally how the applicant saƟsĮes the separate
limbs of the approvability test. It may be very obvious to you, but not necessarily so to the
examining immigraƟon oĸcer so the more detail you can provide, the easier it will be for
him to posiƟvely assess the applicaƟon (suggesƟng a speedier approval process).
Locally Recruited Expat
If the applicant is already a 4 years + resident of Hong Kong and is set to move jobs within
the same industry but over to a diīerent employer (a change of employers/sponsorship applicaƟon) these cases tend to be administraƟve in nature. Any less than four years prior residence or where a previous employment visa was just recently approved or, most typically,
where a visitor to Hong Kong is seeking to change status to take up an oīer of employment
in Hong Kong, the case must be forthrightly argued.
Non-local Expat SpeciĮcally Recruited From Overseas

The ‘newly-hired-gun-for-Hong-Kong’ scenario. Great care must be taken in preparing and
how you present these applicaƟons. ConsideraƟon must be given to the size, scope and nature of the Hong Kong operaƟon requiring these skills brought in from overseas speciĮcally
and the case made out that Hong Kong will very deĮnitely beneĮt if the HKID approve the
applicaƟon. The applicaƟon must be strenuously argued if the Hong Kong business is only
recently established or if it is not a parƟcularly sizeable operaƟon. The HKID frown upon
overseas recruitment so the case must be suitably presented and correctly argued.
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Employment
Considering Your Argument
To ensure the best possible chance of an approval, you need to promulgate a good case argument. Good arguments are derived from
a careful applicaƟon of your individual circumstances as applied in the context of the job oīer in hand. Moreover, the parƟcular circumstances of your proposed employer’s business and their speciĮc need for exact skills needs to be interwoven throughout. Please
refer to the following narraƟve for guidance on what you should be arƟculaƟng to the HKID when arguing your case for an employment visa approval:
Special Skills, Knowledge, Experience
‘Special’ as compared to other foreign naƟonals and also locals. ‘Skills, Knowledge and Experience ‘ in the context of the actual work
to be done.
Of Value
Value here can be economic, social or educaƟonal. Not all acƟviƟes are deemed of value, however. It depends on the nature of the
work.
Not Readily Available
The HKID have their own methods of determining whether such skills are in fact available from within the local workforce. They will
oŌen interact with other government agencies to seek oĸcial guidance. Running job adverƟsements and staƟng no one/no one suitable applied can be a double edged sword. On the one hand, by virtue of the fact that you adverƟse locally for a candidate you are admiƫng that there remains the possibility of the employer Įnding the skills they need locally (and so its just a maƩer of Ɵme before a
suitable candidate emerges). On the other, if you do adverƟse and claim that no suitable candidate has emerged, the HKID will ask to
see the CV’s procured in response. On balance it is advisable to be able to prove that the local market has been tested. Either way, it’s
a struggle. The HKID place the burden of proving that the skills in quesƟon are not available locally on the shoulders of the applicant
and their proposed employer. In making the argument, this element of the approvability test must be addressed, if not directly, then
certainly by implicaƟon from all the other things you will be saying in support of the applicaƟon.

ArƟculaƟng Your Argument
You have a good educaƟonal background in the relevant Įeld but in special circumstances good technical qualiĮcaƟons, proven professional abiliƟes and/or relevant experience.
Normally, a Įrst degree is required. In the event that you do not have a degree, it is acceptable to cite
your prior qualiĮcaƟons and experience. Your CV is a vital document in these instances as are any tesƟmonial and references from previous employers.
There is a genuine job vacancy.
Here representaƟons need to be made which detail how the vacancy came about and where it sits
within the organisaƟonal chart of the employing company as a whole. The HKID are on the look out for
‘contrived employments’ with a view to residence in the absence of a bona Įde employment opportunity.
You have a conĮrmed oīer of employment.
This requires the HKID having sight of an oīer of employment a condiƟon of which is that the employment is “subject to the approval of the Director of ImmigraƟon”.
You will be employed in a job relevant to your qualiĮcaƟons or working experience.
In other words, if you are an investment banker seeking to change careers to a PR expert, the likelihood
of you saƟsfying this limb of the approvability processes is slight,
That job cannot be readily taken up by the local work force.
Please see the comments above in relaƟon to “Not Readily Available”.

The remuneraƟon package. Including income, accommodaƟon, medical and other fringe beneĮts is
broadly commensurate with the prevailing market level for professionals in the HKSAR.
In stark terms, any employment package valued at any less than HKD260,000 p.a. will likely struggle to
approval.
In addiƟon, the employer must be deemed a suitable and credible sponsor of the applicaƟon.
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Employment
Documents Required
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

ApplicaƟon form ID990A (employee) and ID990B (employer).
Recent photograph aĸxed to the form.
Copy passport details page and current visa/period of stay if presently in Hong Kong (white visa slip).
Copy up-to-date CV.
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.
Copies of prior employment references and tesƟmonials.
Copy LeƩer of Engagement or Contract of Employment detailing informaƟon about the post, emolument and term.
Copy Business RegistraƟon CerƟĮcate.
Copy of latest audited Įnancial report and/or management accounts.
Copy latest proĮts tax return to the Commissioner for Inland Revenue.
Copy of the most recent Annual Return Įled with the Registrar of Companies (FORM NAR1), along with Companies
FORM ND2A (NoƟĮcaƟon of Changes of Secretary and Directors) if applicable, and FORM NSC1 (Return of Allotments).
Detailed leƩer introducing the company, its business and list of staī (with HKID numbers).
Company Brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles and any similar promoƟonal type materials, which verify the business type of the company.
General Proofs of Business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and
distribuƟon agreements etc.
Oĸce tenancy arrangements documentaƟon.
If there is a substanƟal overseas parent company the following documents could also be submiƩed to assist in the credibility establishment process: CerƟĮcate of IncorporaƟon of the parent company, its audited Įnancial statement and the
parent company proĮle or brochure (which will oŌen suĸce instead of Hong Kong corporate background informaƟon.)

NB — if the employing company has had a prior employment visa approved in the
previous 18 months the employer documents above are mostly not required.

Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID either (a) via post from overseas or in person to the Receipt & Dispatch Unit
of the ImmigraƟon Tower (2/F) or (b) via the 24/F Entry Employment Visa secƟon of ImmigraƟon Tower or (c) via the 5/F
Residents secƟon of ImmigraƟon Tower if you are seeking to change Visa Category or Sponsorship (Employer) if you
are presently in Hong Kong as a resident.

The ConsideraƟon Process
ApplicaƟons should be complete at point of submission. Once your applicaƟon has been submiƩed,
the process will play out via mail and/or fax. Occasionally the HKID will communicate with you via
email. Processing Ɵme is usually 4-6 weeks but can be considerably longer in more complex cases. It
is rare that a case, unless it is an Inter-company transferee type, will be approved without some element of a dialogue whereby the HKID will raise quesƟons and requests for further informaƟon.
These subsequent submissions are usually required within 14 days, although the HKID are quite Ňexible, proving you with suĸcient Ɵme to respond. Careful consideraƟon should be given to these requests; they can provide very real clues as to the aƫtude the HKID are adopƟng to the case. Remember, the challenge is to ensure that the Approvability Test is very properly addressed so the materials
you submit in response to the request of the HKID should carry forward your substanƟve argument
for approval. Once approved, the HKID will write to you with a noƟce as to the posiƟve outcome and
invite you to complete the approval formaliƟes which will diīer depending on how you submiƩed
your applicaƟon.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will not aīord you an extension to
your current period of stay during the ReconsideraƟon process. See the secƟon on Appeals.
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Pre-Submission
Checklist

Employment Visa


ApplicaƟon form ID990A (employee) and ID990B (employer).

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if presently in Hong Kong (white
visa slip).


Copy up-to-date CV.

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.

Copies of prior employment references and tesƟmonials.

Copy LeƩer of Engagement or Contract of Employment detailing informaƟon about the
post, emolument and term.


Copy Business RegistraƟon CerƟĮcate.

Copy of latest audited Įnancial report and/or management accounts.

Copy latest proĮts tax return to the Commissioner for Inland Revenue.

Copy of the most recent Annual Return Įled with the Registrar of Companies (FORM NAR1),
along with Companies Registry FORM ND2A (NoƟĮcaƟon of Changes of Secretary and Directors) if applicable, and FORM NSC1 (Return of Allotments).


Detailed leƩer introducing the company, its business and list of staī (including HKIDs)

Company Brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles and any
similar promoƟonal type materials, which verify the business type of the company.


General Proofs of Business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and distribuƟon agreements etc.


Oĸce tenancy agreement copy.

If there is a substanƟal overseas parent company the following documents could also be
submiƩed to assist in the credibility establishment process: CerƟĮcate of IncorporaƟon of
the parent company, its audited Įnancial statement and the parent company proĮle or brochure (which will oŌen suĸce instead of Hong Kong corporate background informaƟon.)
NB — if the employing company has had a prior employment visa
approved in the previous 18 months the employer documents
above are mostly not required (however the Form ID990B is required in all instances).
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Pre-Submission
Checklist

Employment Visa
Notes
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ADMISSION OF MAINLAND TALENTS & PROFESISONALS

www.hongkongvisahandbook.com

ADMISSION OF MAINLAND TALENTS & PROFESISONALS

To attract qualified Mainland talents
and professionals who possess skills &
knowledge not readily available locally.
Such talents must contribute with a
view to facilitating Hong Kong’s
economic development, the arts,
culture, sports and the culinary
profession.

The objective of the Scheme = to enhance HK’s status as an Asian world city
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GENERAL ELIGIBILITY CRITERIA
Good Education

Relevant Offer

Competitive Package

First degree in relevant
discipline OR associated
expertise and experience

Confirmed offer for a job
relevant to the applicant’s
background

Must be broadly
commensurate with
prevailing market rates

Special skills knowledge & experience of value to and not readily available in Hong Kong

No Security Objection

Genuine Job Vacancy

Local Sponsor

And no known record of
serious crime

Which a local person
cannot reasonably be
expected to perform

Validly registered local entity
is required which is expected
to be a well-established
business

There is no quota nor sector specificity for Admission of Mainland Talents & Professionals
www.hongkongvisahandbook.com

MAINLAND BUSINESS OWNERS

The Mainland Owner






Comes as a business visitor
Establishes a new company
Leaves Hong Kong
Applies for AMT&P Visa

Transfer to Hong Kong






HKID considers the application
Applies the approvability test
Owner must be ‘skills eligible’
If OK, AMT&P visa issued

Establishing a new Hong Kong operation & seeking to relocate to the HKSAR
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MAINLAND BUSINESS EXECUTIVES

Enter as a Visitor

Apply Short AMT&P

Business visit brings the
mainland executive to the
HKSAR

This will allow a return to HK
to set up the office, start
business, implement the plan

Permitted Activity

Implement Biz Plan

Visitor visa allows
preparatory work such as
incorporating the company

Once the
he start
sta
tart
rt up
up plan
plan has
h
materialized, seek to extend
the AMT&P visa

Establish Company

Apply Full AMT&P

Then return to the
Mainland to progress the
next stage

Seek permission to remain
in HK, but ‘full’ eligibility
criteria must be met

Mainland business executive seeks to set up a new operation in Hong Kong
www.hongkongvisahandbook.com

MAINLAND INTERCOMPANY TRANSFEREE 1

Hong Kong
Enterprises

With factories or offices in the Mainland

Mainland
Enterprises

With branch offices in Hong Kong

Multi-National
Enterprises

With branch offices in Hong Kong and the Mainland
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MAINLAND INTERCOMPANY TRANSFEREE 2

Managerial or Professional Staff
Supervisory duties, at a minimum, are expected
and skills set must be high

12 Month Prior Employment on the Mainland
Necessary precondition for consideration under
the MICT approvability criteria

Remuneration Package to be Competitive
Compensation to be broadly commensurate with
prevailing market rates in Hong Kong
MICT Numbers to be Reasonable
When compared to the total employment and
the nature of the business operations
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LOOSE ENDS

Entry Visa Only

Change of Employers

Strictly no change of status
applications whilst visiting
Hong Kong

Once approved, such change
is permitted but still have to
satisfy eligibility criteria and
approvability test

AMT&P

Dependants

Extensions

Allowed to accompany
and secure dependant
visas subject to normal
test

Subject to continuing
satisfaction of eligibility
test and granted to
normal 2-3-3 year pattern
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TOP TIER MAINLAND TALENT OR PROFESSIONAL

Enhancement Measure May 6, 2015
New policy designed to attract and retain Entrepreneurs,
Professionals and Talents

HKD2 million Assessable Income
Present your tax bill showing HKD2 million in income in the
previous tax year, show you are gainfully employed and you
attain ‘Top Tier’ status

Ticket to Ride
Once assessed as Top Tier you get an immediate 6 year limit of stay with the
only limit of stay in force being that of time and a requirement to notify ImmD
of any change of employment in writing within 30 days
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Mainland Talents & Professionals
RaƟonale
Hong Kong seeks to aƩract qualiĮed mainland talent in order to keep Hong Kong compeƟƟve
in a globalised market and to meet local manpower needs. The programme sets up an immigraƟon mechanism for Chinese residents of the mainland separate from, but aligned to, the
employment visa process which applies to other foreign naƟonals (or other PRC passport
holders who are presently resident overseas) .

Approvability Test
The mainland talent must possess special skills and knowledge not readily available or otherwise in shortage in Hong Kong. Moreover, successful candidates under the programme must
be able to help to facilitate the economic development of Hong Kong or work in the arts,
culture, sports or culinary segments so as to enhance Hong Kong’s status as an Asian world
city.

(Click to Watch)

Highlights
Ɣ Applicable to PRC naƟonals resident on the
Mainland
Ɣ Must pass the usual
employment visa approvability test
Ɣ No quota or sector

Eligibility
An applicaƟon for admission under the Mainland Talents & Professional Scheme will be successful if:
x
x
x
x
x
x
x
x

You are a mainland resident seeking to take up employment in Hong Kong.
There is no security objecƟon and no known record of serious crime.
You have a good educaƟonal background in the relevant Įeld but in special circumstances good technical qualiĮcaƟons, proven professional abiliƟes and/or relevant
experience.
There is a genuine job vacancy.
There is a conĮrmed oīer of employment.
You will be employed in a job relevant to your qualiĮcaƟons or working experience.
That job cannot be readily taken up by the local work force.
The remuneraƟon package. Including income, accommodaƟon, medical and other
fringe beneĮts is broadly commensurate with the prevailing market level for professionals in the HKSAR.

speciĮcity
Ɣ Top Tier status available
Ɣ No change of status
from Visitor to AMT&P

Who Can Apply?
This Scheme can be used in a number of creaƟve ways to facilitate the entry of suitably qualiĮed mainland residents to take up employment in Hong Kong.
Headhunted Mainland Talent
Needed by Hong Kong businesses for a speciĮc employment posiƟon.
Mainland Business Owner
Who seeks to transfer him or herself to their self owned Hong Kong business.
Mainland Business ExecuƟve
Who works for a Mainland business seeking to establish new operaƟons in the HKSAR.
Mainland Intercompany Transferee

Who works for a substanƟal Hong Kong, Mainland or MulƟnaƟonal Enterprise with operaƟons in both Hong Kong and on the Mainland.
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Mainland Talents & Professionals
Considering Your Argument
To ensure the best possible chance of an approval, you need to promulgate a good case argument. Good arguments are derived from
a careful applicaƟon of your individual circumstances as applied in the context of the job oīer in hand. Moreover, the parƟcular circumstances of the proposed employer’s business and their speciĮc need for exact skills needs to be interwoven throughout. Please
refer to the following narraƟve for guidance on what you should be arƟculaƟng to the HKID when arguing your case for an approval
under the Mainland Talents & Professionals Scheme:
Special Skills, Knowledge, Experience
‘Special’ as compared to other foreign naƟonals and also locals. ‘Skills, Knowledge and Experience ‘ in the context of the actual work
to be done.
Of Value
Value here can be economic, the arts, cultural, sports or culinary. Not all acƟviƟes are deemed of value, however. It depends on the
nature of the work.
Not Readily Available Locally
The HKID have their own methods of determining whether such skills are in fact available from within the local workforce. They will
oŌen interact with other government agencies to seek oĸcial guidance. Running job adverƟsements and staƟng no one/no one suitable applied can be a double edged sword. On the one hand, by virtue of the fact that you adverƟse locally for a candidate you are admiƫng that there remains the possibility of the employer Įnding the skills they need locally (and so its just a maƩer of Ɵme before a
suitable candidate emerges). On the other, if you do adverƟse and claim that no suitable candidate has emerged, the HKID will ask to
see the CV’s procured in response. On Balance, the second approach may be beƩer. Either way, it’s a struggle. The HKID place the
burden of proving that the skills in quesƟon are not available locally on the shoulders of the applicant and their proposed employer.
However, in making the argument, this element of the approvability test must be addressed, if not directly, then certainly by implicaƟon from all the other things you will be saying in support of the applicaƟon.

ArƟculaƟng Your Argument
You have a good educaƟonal background in the relevant Įeld but in special circumstances good technical qualiĮcaƟons, proven professional abiliƟes and/or relevant experience.
Normally, a Įrst degree is required. In the event that you do not have a degree, it is acceptable to cite
your prior qualiĮcaƟons and experience. Your CV is a vital document in these instances as are any tesƟmonial and references from previous employers.
There is a genuine job vacancy.
Here representaƟons need to be made which detail how the vacancy came about and where it sits
within the organisaƟonal chart of the employing company as a whole. The HKID are on the look out for
‘contrived employments’ with a view to residence in the absence of a bona Įde employment opportunity.
You have a conĮrmed oīer of employment.
This requires the HKID having sight of an oīer of employment a condiƟon of which is that the employment is “subject to the approval of the Director of ImmigraƟon”.
You will be employed in a job relevant to your qualiĮcaƟons or working experience.
In other words, if you are an investment banker seeking to change careers to a PR expert, the likelihood
of you saƟsfying this limb of the approvability processes is slight,
That job cannot be readily taken up by the local work force.
Please see the comments above in relaƟon to “Not Readily Available”.

The remuneraƟon package. Including income, accommodaƟon, medical and other fringe beneĮts is
broadly commensurate with the prevailing market level for professionals in the HKSAR.
In stark terms, any employment package valued at any less than HKD260,000 p.a. will likely struggle to
approval.
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Mainland Talents & Professionals
Documents Required
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

ApplicaƟon form ID990A (employee) and ID990B (employer).
Recent photograph aĸxed to the form and copy of your Mainland Resident ID Card.
Copy passport details page and current visa/period of stay if presently in Hong Kong.
Copy up-to-date CV & LeƩer of Consent from your current working unit/other Mainland authority.
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.
Copies of prior employment references and tesƟmonials.
Copy LeƩer of Engagement or Contract of Employment detailing informaƟon about the post, emolument and term.
Copy Business RegistraƟon CerƟĮcate.
Copy of latest audited Įnancial report and/or management accounts.
Copy latest proĮts tax return to the Commissioner for Inland Revenue.
Copy of the most recent Annual Return Įled with the Registrar of Companies (FORM NAR1), along with Companies
FORM ND2A (NoƟĮcaƟon of Changes of Secretary and Directors) if applicable, and FORM NSC1 (Return of Allotments).
Detailed leƩer introducing the company and its business.
Company Brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles and any similar promoƟonal type materials, which verify the business type of the company.
General Proofs of Business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and
distribuƟon agreements etc.
Oĸce tenancy agreement copy.
If there is a substanƟal overseas parent company the following documents could also be submiƩed to assist in the credibility establishment process: CerƟĮcate of IncorporaƟon of the parent company, its audited Įnancial statement and the
parent company proĮle or brochure (which will oŌen suĸce instead of Hong Kong corporate background informaƟon.)

NB — if the employing company has had a prior employment visa approved in the
previous 18 months the employer documents above are not required.

Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID either (a) via post from overseas or in person to the Receipt & Dispatch Unit
of the ImmigraƟon Tower (2/F). It can be submiƩed by a local sponsor or directly by the Hong Kong enƟty which is
seeking to employ the talent in their Hong Kong operaƟons (they are not always the same party).

The ConsideraƟon Process
Your applicaƟon must be complete at the point of submission. Once your applicaƟon has been submiƩed, the process will play out via mail and/or fax. Occasionally the HKID will communicate with
you via email. Processing Ɵme is usually 6-8 weeks but can be considerably longer in more complex
cases. It is rare that a case, unless it is an Inter-company transferee type, will be approved without
some element of a dialogue whereby the HKID will raise quesƟons and requests for further informaƟon. These subsequent submissions are usually required within 14 days, although the HKID are
quite Ňexible, proving you with suĸcient Ɵme to respond. Careful consideraƟon should be given to
these requests; they can provide very real clues as to the aƫtude the HKID are adopƟng to the case.
Remember, the challenge is to ensure that the Approvability Test is very properly addressed so the
materials you submit in response to the request of the HKID should carry forward your substanƟve
argument for approval. Once approved, the HKID will write to you with a noƟce as to the posiƟve
outcome and invite you to complete the approval formaliƟes.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will not aīord you an extension to
your current period of stay during the ReconsideraƟon process. See the secƟon on Appeals.
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Pre-Submission
Checklist

Mainland Talents & Professionals


ApplicaƟon form ID990A (employee) and ID990B (employer).

Recent photograph aĸxed to the form and your Mainland Resident ID Card.

Copy passport details page and current visa/period of stay if presently in Hong Kong.

Copy up-to-date CV & LeƩer of Consent of your Mainland working unit or other authority

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.

Copies of prior employment references and tesƟmonials.

Copy LeƩer of Engagement or Contract of Employment detailing informaƟon about the
post, emolument and term.


Copy Business RegistraƟon CerƟĮcate.

Copy of latest audited Įnancial report and/or management accounts.

Copy latest proĮts tax return to the Commissioner for Inland Revenue.

Copy of the most recent Annual Return Įled with the Registrar of Companies (FORM NAR1),
along with Companies Registry FORM ND2A (NoƟĮcaƟon of Changes of Secretary and Directors) if applicable and FORM NSC1 (Return of Allotments).


Detailed leƩer introducing the company and its business.

Company Brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles and any
similar promoƟonal type materials, which verify the business type of the company.


General Proofs of Business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and distribuƟon agreements etc.


Oĸce tenancy agreement copy.

If there is a substanƟal overseas parent company the following documents could also be
submiƩed to assist in the credibility establishment process: CerƟĮcate of IncorporaƟon of
the parent company, its audited Įnancial statement and the parent company proĮle or
brochure (which will oŌen suĸce instead of Hong Kong corporate background informaƟon.)

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Mainland Talents & Professionals
AddiƟonally, further informaƟon will be requested by the Hong Kong ImmigraƟon Department
where the applicaƟon relates to a Mainland Inter-company Transferee, Mainland Business Owner or
Mainland Business ExecuƟve. The exact make up of these documents varies from case to case and
you will be advised by the HKID of their speciĮcs at the point of their Įrst response aŌer you have
submiƩed the applicaƟon.
NB — if the employing company has had a prior employment visa approved in the previous 18
months the employer documents above are not required (however the Form ID990B is required in
all instances).

Notes

www.hongkongvisahandbook.com
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EMPLOYMENT VISAS
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TRAINING VISAS

To Receive Training

Mainland Residents OK

No Change of Status

Usually from the Hong Kong
entity of a related party

Must be associated with ‘good’
companies/multi-nationals in
Hong Kong (12 months work)

Exit required when training is
completed

Accompanying family members are eligible for dependant visas

Maximum Stay

Training Plan Essential

Extensions Problematic

12 months, more typically 6
months

Well documented plan
underpins the approval

Your training plan wil be
deemed ‘definitive’

Undergo training in Hong Kong to acquire special skills and knowledge not available in
the applicant's country/territory of domicile
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Training
Eligibility
An applicaƟon to enter Hong Kong for a limited period (not more than 12 months) of training
to acquire special skills and knowledge not available in the applicant's country/territory of
domicile may be favourably considered if:
x
x
x
x
x

x

There is no security objecƟon and no known record of serious crime in respect of
the applicant.
The bona Įdes of the applicant and the sponsoring company are saƟsĮed.
The sponsoring company is a well-established company, capable of providing the
proposed training.
There is a contract signed between the sponsoring company and the applicant.
The sponsoring company guarantees in wriƟng the maintenance and repatriaƟon
of the applicant and that the applicant will receive training in the sponsor's premises unƟl the end of the agreed period, aŌer which the applicant will return to
his/her place of residence; and
The proposed duraƟon and content of the training programme can be jusƟĮed.

(Click to Watch)

Highlights
Ɣ Good for PRC naƟonals
who work for wellestablished or mulƟnaƟonal companies
Ɣ Training contract and
training plan essenƟal
Ɣ Maximum 12 months

Approvability Test
The essence of approvability for a training visa boils down to (a) the bona Įdes of the sponsoring enƟty providing the training (b) whether the training can be provided in the applicant’s home country or not and (c) the scope and length of the training is reasonable in all
the circumstances .

period of stay, nonextendable.
Ɣ Applicant must leave
Hong Kong at the end of
the training period
Ɣ Accompanying family

The Training Plan

members secure dependant visas

A detailed schedule of training which breaks down the exact acƟviƟes which will go to make
up the training plan is absolutely essenƟal. It should, at the very least, include the topics to
be covered, the locaƟon of the training, the number of hours of training each day/week, details of the trainer, the department involved and the like. The more informaƟon which can be
provided in the make up of this plan the beƩer.

Documents Required
Applicants
x
ApplicaƟon form ID992A.
x
Recent photograph aĸxed to the form.
x
Copy passport details page and current visa/period of stay if presently in Hong
Kong (white visa slip).
x
If PRC naƟonal not holding travel document of any kind a photocopy of your PRC
resident ID card.
x
Photocopy of HKID card, if any.
x
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons
x
Proof of relevant working experience..
x
If Taiwan resident, copy of your household registraƟon and Taiwan idenƟty card.
x
If Macau resident presently, a copy of your Macau ID card.
Sponsoring Training Providers
x
ApplicaƟon form ID992B.
x
Copy of the training contract detailing work role and emoluments.
x
Copy detailed training plan
x
If the employing company is less than 12 months old, a detailed business plan.
x
Copy sponsor-company’s business registraƟon cerƟĮcate.
x
Latest audited Įnancial statements, management accounts or proĮts tax return
x
CollecƟon of public-facing informaƟon which details how the business operates
NB — if the employing company has had a prior employment or training visa approved in the previous 18
months the last three listed documents are not required.

www.hongkongvisahandbook.com
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Training
Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID either (a) via post from overseas or in person to the Receipt & Dispatch Unit
of the ImmigraƟon Tower (2/F) or (b) as part of an applicaƟon to Change Status or Visa Category if you are presently
in Hong Kong as a resident or as a visitor or (c) via the nearest Chinese diplomaƟc mission in your country of domicile.

The ConsideraƟon Process
Once your applicaƟon has been submiƩed, the process will play out via mail and/or fax. Occasionally the HKID will communicate
with you via email. Processing Ɵme is usually 4-6 weeks . Once approved, the HKID will write to you with a noƟce as to the posiƟve
outcome and invite you to complete the approval formaliƟes which will diīer depending on how you submiƩed your applicaƟon.
Please note that applicaƟons for training visas from PRC naƟonals resident on the mainland will only be entertained if the applicant
is an employee/associate of a well established or mulƟnaƟonal company with operaƟons in both Hong Kong and the Mainland.

Once Approved
Your maximum period of stay will be for 12 months which is non-extendable. The actual period of stay is Ɵed to the formal length
of the training contract.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will usually aīord you an extension to your current period of stay during the ReconsideraƟon
process. See the secƟon on Appeals.

A Space for Your Notes
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Pre-Submission
Checklist

Training
Applicants


ApplicaƟon form ID992A.

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if presently in Hong Kong.

If PRC naƟonal not holding travel document of any kind a photocopy of your PRC resident
ID card.


Photocopy of HKID card, if any.

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.

Proof of relevant working experience.

If Taiwan resident, copy of your household registraƟon and Taiwan idenƟty card.

If Macau resident presently, a copy of your Macau ID card.
Sponsoring Training Providers


ApplicaƟon form ID992B.

Copy of the training contract detailing work role and emoluments.

Copy detailed training plan.

If the employing company is less than 12 months old, a detailed business plan.

Copy sponsor-company’s business registraƟon cerƟĮcate and NAR1

Latest audited Įnancial statements, management accounts or proĮts tax return.

CollecƟon of public-facing informaƟon which details how the business operates.
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Pre-Submission
Checklist

Training
Notes
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EMPLOYMENT VISAS
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NONLOCAL GRADUATES

Fresh Grad
(6 months or less)

Returning Grad
(6 months or more)

Need Job Offer

No Job Offer Needed

Market $$ ~ Suitable

Need Proof of Graduation

12 Month Visa

Change of Employers OK

Earn a degree at a HK tertiary education institute and receive Employment visa privileges
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Non-Local Graduate
Eligibility
Under a new visa type which was introduced in 2008, if you are a person from outside of
Hong Kong and have obtained a degree or higher qualiĮcaƟon in a full-Ɵme and locallyaccredited programme in the HKSAR, you are enƟtled to apply for an employment visa under
a liberalised approvability test.
Under the ImmigraƟon Arrangements for Non-local Graduates (IANG) such non-local graduates who submit applicaƟons to the ImmigraƟon Department within six months aŌer the
date of their graduaƟon (i.e. the date shown on their graduaƟon cerƟĮcates) are classiĮed as
‘fresh graduates’. Fresh graduates who seek to work in Hong Kong aŌer their studies are
complete are not required to secure an oīer of employment as part of their applicaƟon to
change from student visa status to employment visa status — which is approved, eīecƟvely,
almost as of right.
Non-local graduates who submit applicaƟons aŌer six months of the date of their graduaƟon
are classiĮed as ‘returning graduates’. Such returning graduates who wish to return to work
in the HKSAR are required to secure an oīer of employment in order to secure an employment visa. These applicaƟons are ’favourably considered’ so long as the job is ‘suitable’ and
the remuneraƟon package is set at market levels.

(Click to Watch)

Highlights
Ɣ Graduates of Hong Kong
terƟary educaƟon insƟtutes receive favourable
employment visa treatment
Ɣ Fresh graduates are
almost automaƟcally
approved.
Ɣ Returning graduates
need only a suitable job

Approvability Test
Fresh Graduates: ProducƟon of proof that you have graduated (six months limit).
Returning Graduates: ProducƟon of proof that you have graduated (no Ɵme limit) and an
oīer of employment in Hong Kong commensurate with your educaƟon at an emolument set
at market levels.

oīer paying market
rates
Ɣ Subsequent change of
employer permiƩed
without undergoing a
change of sponsorship
Ɣ Top Tier status available

Documents Required
All Applicants
x
ApplicaƟon form ID990A.
x
Recent photograph aĸxed to the form.
x
Copy passport details page and current visa/period of stay if presently in Hong
Kong.
x
If PRC naƟonal not holding travel document of any kind a photocopy of your PRC
resident ID card.
x
Photocopy of HKID card, if any.
x
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons/
transcripts showing graduaƟon (and date) from a Hong Kong terƟary educaƟon
insƟtute.
x
If PRC naƟonal currently resident on the Mainland, a leƩer of consent from your
present working unit or relevant Mainland authority.
x
If PRC naƟonal current resident overseas, copies of documents showing your
third country immigraƟon status and limit of stay.
x
If Macau resident presently, a copy of your Macau ID card.
Returning Graduates
x
ApplicaƟon form ID990B.
x
Oīer of employment leƩer detailing work role and emoluments.
x
Copy employing company’s business registraƟon cerƟĮcate.
x
Latest audited Įnancial statements, management accounts or proĮts tax return
x
If the employing company is less than 12 months old, a detailed business plan.
NB — if the employing company has had a prior employment visa approved in the
previous 18 months the last three listed documents are not required.

www.hongkongvisahandbook.com
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Non-Local Graduate

Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID either (a) via post from overseas or in person to the Receipt & Dispatch Unit
of the ImmigraƟon Tower (2/F) or (b) as part of an applicaƟon to Change Status or Visa Category if you are presently
in Hong Kong as a resident or as a visitor or (c) via the nearest Chinese diplomaƟc mission in your country of domicile.
Following the Audit Commission report no. 66 in April 2016, supporƟng documents will closely scruƟnised for authenƟcity.

The ConsideraƟon Process
Once your applicaƟon has been submiƩed, the process will play out via mail and/or fax. Occasionally the HKID will communicate
with you via email. Processing Ɵme is usually 4-6 weeks . Once approved, the HKID will write to you with a noƟce as to the posiƟve
outcome and invite you to complete the approval formaliƟes which will diīer depending on how you submiƩed your applicaƟon.

Once Approved
Your iniƟal period of stay will be for 12 months which is then extendable subject to the normal 2-2-3 year paƩern. Holders of employment visas issued under the ImmigraƟon Arrangements for Non-Local Graduates are able to change employers without needing to seek the prior approval of the HKID but will need to demonstrate they are presently employed or engaged in a business at
the point of making the applicaƟon for extension.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will usually aīord you an extension to your current period of stay during the ReconsideraƟon
process. See the secƟon on Appeals.

A Space for Your Notes
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Pre-Submission
Checklist

Non-Local Graduates

All Applicants


ApplicaƟon form ID990A.

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if presently in Hong
Kong.


If PRC naƟonal not holding travel document of any kind a photocopy of your PRC
resident ID card.


Photocopy of HKID card, if any.

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons/
transcripts showing graduaƟon (and date) from a Hong Kong terƟary educaƟon
insƟtute.


If PRC naƟonal currently resident on the Mainland, a leƩer of consent from your
present working unit or relevant Mainland authority.


If PRC naƟonal current resident overseas, copies of documents showing your third
country immigraƟon status and limit of stay.


If Macau resident presently, a copy of your Macau ID card.
Returning Graduates Only


ApplicaƟon form ID990B.

Oīer of employment leƩer detailing work role and emoluments.

Copy employing company’s business registraƟon cerƟĮcate.

Latest audited Įnancial statements, management accounts or proĮts tax return.

If the employing company is less than 12 months old, a detailed business plan.

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Non-Local Graduates
Notes

www.hongkongvisahandbook.com

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.



Overview of
The Supplementary Labour
Scheme (SLS)

October 29, 2016
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About the Supplementary Labour Scheme (SLS)
The Supplementary Labour Scheme (SLS) commenced operation on 1 February 1996. It is a scheme which allows
employers with genuine difficulties in finding suitable staff locally to import workers at technician level or below.
There are no industry-specific quotas under the SLS. However, to ensure the priority of local workers in employment,
and to safeguard their salaries and benefits, employers must accord priority to fill available job vacancies with local
workers, and take active efforts to train local workers for the vacancies.
These workers are normally allowed to stay for an initial period of 12 months. They are required to return to their
places of origin on completion of their employment contracts which are valid for a maximum period of 2 years.
Who can apply
All interested employers may apply under the SLS to import workers to fill vacancies which they have genuine
difficulties in finding suitable staff locally. Applications will however not normally be considered if the vacancies fall
within the job categories listed below: (current as at October 2016)
Sales Representative

Presser

Sales Assistant

Hair Stylist

Waiter/Waitress

Warehouse Keeper

Receptionist

Cutter

Cashier

Cutting Room Operative

Junior Cook

Inspection Operative

Food Processing Worker

Delivery Worker

Clerical Worker

Driver

Teller

Demolition Worker

Computer/Key Punch Operator

Mason

Telephone Operator

Spray Paint Worker

Linen Attendant

Drain Layer

Washer

Leakage Worker

Imported workers admitted under this arrangement are NOT allowed to bring in their dependants. This entry
arrangement does NOT apply to nationals of Afghanistan, Albania, Cambodia, Cuba, Laos, Korea (Democratic
People's Republic of), Nepal and Vietnam.
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Application Procedures
Stage ONE Application – (to Labour Department):
Employers intending to import workers under the SLS need to first submit the completed application form (Form SLS1) together with the required documents and apply to the SLS Application Office of the Labour Department for
approval-in-principle.
The wages offered by the applicants should attain at least the median monthly wages.
The Application Office will inform the applicants within one week whether the wages offered are at or above the
median wage level, and whether the stipulated requirements of the vacancies are acceptable. As the statutory
minimum wage becomes effective on 1 May 2011, the amount of wages offered must be in compliance with the
statutory minimum wage requirements.
Employers whose applications are accepted for further processing must undergo a four-week local recruitment
exercise. During the period, employers should advertise the vacancies at least once in a week in each of the two local
newspapers in the first two weeks. Concurrently, the Labour Department will also provide active job matching for the
vacancies to identify suitable local job-seekers for referral to the employers for interview. If necessary, employers
will be asked to organize training programmes with the assistance of the Employees Retraining Board for local
workers.
At the end of the recruitment period, employers have to provide information on local recruitment efforts (Form SLS9) to the Application Office. Employers who have undergone recruitment procedures before submitting applications
may provide information on local recruitment for consideration of early approval by the Labour Advisory Board.
In the course of application processing, Labour Inspectors of the Labour Department will visit the employer’s office
premises and inspect the intended workplace(s) of the imported worker(s) to verify the information supplied by the
employers concerned.
The Application Office will assess the employer’s request and make a recommendation to the Labour Advisory Board
comprising an equal number of employer and employee representatives.
Upon the advice of the Board, the Government will consider whether to approve or refuse each application. All
applications will be considered on their own merits, such as the genuine need for importation of labour, the size of
the local workforce, activeness in business and financial situation of the employers.
Stage TWO Application- (to Immigration Department)
Upon approval, employers may apply, within three months from the date of issue of the approval-in-principle letter,
to the Immigration Department of the Government of the Hong Kong Special Administrative Region (Immigration
Department) which will process the visa/entry permits application of the prospective imported worker.
The approval-in-principle will automatically lapse if the visa/entry permit application is not submitted on time.
Completed application forms, i.e. ID 1001A and ID 1001B, and all supporting documents should be submitted by the
applicant by post directly or through the employer in the HKSAR to Immigration Department for consideration.
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The employer may also be invited to provide additional information or to attend an interview. Decisions on individual
applications will be conveyed to the imported worker through the employer.
Overall Processing Times
It will normally take 6 weeks for Immigration Department to process a visa/entry permit application for employment
as an imported worker upon receipt of all the required documents, where the grant of approval-in-principle by
Labour Department with a full four weeks local recruitment exercise involved takes around 5 weeks.
Employer’s Responsibilities and Legal Obligation
Copy of employment contract
The employer must give the imported worker, free of charge, one of the four original copies of the employment
contract.
Briefing session
The employer must grant leave to the imported worker to attend briefings organised by the Labour Department
within eight weeks of his/her arrival.
Accommodation and meals
Employers will be requested to arrange the accommodation for inspection by the Labour Inspectors of the Labour
Department during the stay of the imported workers. The maximum amount of deduction for provision of
accommodation is 10% of the worker’s normal wages, or the actual cost of accommodation, whichever is less.
Employers are not obliged to provide meals to imported workers but if they do, it must be free of charge and no
deduction from wages may be made for the provision of meals.
Free medical care
The employer must provide free medical care, including hospital stay and urgent dental treatment to the imported
worker if he/she suffers from illness or injury, no matter whether it is attributable to the employment or not.
Passage and visa/entry permit fee
Expenses for passage to and from Hong Kong on commencement and termination or expiry of the contract,
visa/entry permit fees and subsequent extension fees should be paid by the employer.
Termination of contract prior to its expiry
The employer or the imported worker may terminate the employment contract prior to its expiry by giving to the
other party notice in writing or wages in lieu of notice as stipulated in the employment contract. The employer shall
notify both Labour Department and Immigration Department upon termination of employment.
No displacement of local workers by imported workers
The employer shall not displace local workers with imported workers. In the event of redundancies, imported
workers should be the first to be retrenched.
Levy
Successful employers are required to pay a non refundable levy that goes to the Employees Retraining Board to
augment the provision of training or retraining for local workers who are vulnerable in the economic restructuring
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process to changing their employment. The levy payable in a lump sum in respect of each imported worker is HK$400
multiplied by the number of months covered by the employment contract up to a maximum of 24 months.
(Note: With effect from 1 August 2008, employers of imported workers are not required to pay the levy if the
visas/entry permits for the imported workers are granted by the Immigration Department between 1 August 2008
and 31 July 2013.)
Withdrawal of approval granted to employers
(a) Employers who breach the Laws of Hong Kong will be liable to prosecution.
(b) Administrative sanction in the form of withdrawal of approval for importation of labour will be taken against an
employer who is found to have breached any statutory provision, any provision of the employment contract or any
condition of the labour importation schemes, including the Supplementary Labour Scheme.
Procedure for application for extension of stay in Hong Kong
(a) A visa/entry permit is usually granted for an initial period of 12 months. An imported worker must apply for
extension of stay if the duration of the employment contract is more than 12 months. Extension of stay beyond
the employment contract period will not be granted.
(b) Under the SLS, the approval granted to an employer to import workers would not be automatically renewed. An
employer who wishes to continue employing imported workers upon the expiry of their contracts are required
to submit an application a fresh to the Labour Department and the application will be considered on its own
merits.
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INVESTMENT VISA

www.hongkongvisahandbook.com

ENTREPRENEUR OR START-UP?

Entrepreneur
(Business Investor)

Start-Up
(Accomodated Business
Investor)

Accredited Programme

Favourable
Consideration

Approvability Test

Approval

24 Month Visa

Business Review

3-3 Year Extension

May 6, 2015 Enhancement Measures Introduced 2 Pathways…
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BUSINESS INVESTMENT VISA

Substantial

Approvability
Test

Contribution

to Hong Kong

Will the applicant make a substantial contribution to the economy of Hong Kong?
(or …… how long is a piece of string?)
www.hongkongvisahandbook.com

CATCH 22

Can’t Join in a Business
Until the consent of the
HKID is secured

Can’t Show
Contribution

Can’t Secure Consent

Without actually joining
in a business

Until you can show
contribution to Hong Kong

Test requires showing only prospective (not immediately observable) contribution
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BUSINESS PLAN REQUIREMENTS

LOCAL JOBS TO
BE CREATED

FINANCIAL
RESOURCES

NEW TECH
OR SKILLS

INVESTMENT
SUM

COMPLEMENTARY
ACTIVITIES

BUSINESS
TURNOVER

www.hongkongvisahandbook.com

PASSING THE APPROVABILITY TEST

Suitable Business Premises

Must be suitable in all the
circumstances

BEWARE SPARE BEDROOMS

Local Recruitment

Quality of jobs just as
important as the
number of jobs

FUTURE JOBS CAN SUFFICE

Resources

There are typically 4 types of
resources that need to be
available for deployment in the
business

THE RUBBER HITS THE ROAD

Obvious commitment to the business = manifest commitment to Hong Kong
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RESOURCE REQUIREMENTS

Financial

Commercial

How is the business to be
funded and where is the $$
coming from?

Who are you doing
business with and what
support do you have?

4
Track Record

Compliance

Have you done this before
and if not how does your
history advantage you?

Licensed? Incorporated?
Registered? Current?
Any Security Cbjection?

www.hongkongvisahandbook.com

OLD CHESTNUTS

“My Successful Business Will be Paying Tax”

“You Need HKD XXX,XXX Minimum”

“My Friend Got Approved & ……”
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IMPROVE YOUR CHANCES

CURRENT VISITOR






Think BIG
Behave BIG
Take Advice
Get a Good Sponsor

CURRENT EMPLOYEE







Wait 3 Years
Think BIG
Behave BIG
Take Advice
Join In a Side Business First

Beware the Catch 22

www.hongkongvisahandbook.com

SIDE BUSINESS

Sets the Stage

Simple Vehicle OK

Condition Precedent

For a ‘full’ business
investment visa later

Sole proprietorships are
acceptable

The consent of your
current employer required

Not available to Visitors

Approvability Test
Akin to a full blown
entrepreneur visa case

HKID Engaged

No Sponsorship Issue

Fom the outset and can
monitor your progress

As you still work for your
current employer

Joining in a side business is a real solution for currently employed, one-man operations
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SPECIAL CONSIDERATIONS

1

Your existing employment visa is not transferrable to your new business

2

You must apply to change your visa category to Business Investment

3

The Approvability Test is just as onerous BUT given the benefit of the doubt

4

The Catch 22 still applies

Currently Hong Kong resident with an Employment visa sponsored by another firm?
www.hongkongvisahandbook.com

SPONSORSHIP CONSIDERATIONS

WHY?

Technical mechanism to fund repatriation if necessary

WHO?

Any ‘bona fide’ Hong Kong resident (related party preferred)

WHEN?

Arrange at the outset and be strategic
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TOP TIER BUSINESS INVESTOR

Enhancement Measure May 6, 2015
New policy designed to attract and retain Entrepreneurs,
Professionals and Talents

Applicability
Does not apply to Business Investors

www.hongkongvisahandbook.com

IN SUMMARY

Need

Think/Act BIG

When intention to join in
a business has crystallized

‘Substantial ‘ frequently
rules out 1 man
businesses

Vulnerable

Lengthy Process

If no application in the
system but business
has started

Will tax your emotional and
time resources

Approvability Test
Single most difficult Hong
Kong visa challenge

Advice
Consider taking
professional advice
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START-UP SLAM DUNK
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Business Investment
RaƟonale
Somewhat surprisingly, for an entrepreneurial driven economy such as Hong Kong’s, there
are only relaƟvely few business investment visas granted each year. The 300-400 approvals
recorded are extremely modest compared to the 25,000 other employment visas issued annually. As the HKID do not provide staƟsƟcs on the number of applicaƟons received, it does
appear safe to assume that the low number of business investment visa approvals is less an
indicaƟon of the interest of foreign naƟonals who wish to establish or join in a business in
Hong Kong but more a reŇecƟon of the reality that geƫng a business investment visa approved is one of the most challenging of all the Hong Kong visa processes. That notwithstanding, foreign naƟonals arrive in droves to parƟcipate in the amazing business possibiliƟes
which Hong Kong has to oīer and naturally enough, the Director of ImmigraƟon does not
discourage applicaƟons from people to start up new, or join in exisƟng, businesses in the
HKSAR. In 2015, Start-Ups have been granted a leg-up if they can gain a place on a government accredited Incubator programme such as InvestHK’s or that oīered by Cyberport.

Employment Visa vs. Business Investment Visa 
The diīerence between the two types of visa lies in the nature of the approvability tests and
the fundamental issue of whether the applicant has value at risk in the enterprise seeking to
jusƟfy his employment in their business operaƟons. Consequently the HKID look carefully at
the ownership structure of the business vehicle in which the applicant will be engaged and,
as a general guide, anything more than a 30-40% ownership in the hands of the applicant
will steer the HKID towards the applicaƟon of the more onerous business investment visa
approvability test instead of the employment visa approvability test. Masking the shareholding in an eīort to get around this general rule of thumb is fraught with diĸculty as the ImmigraƟon Department will peer under every nook and cranny in an eīort to fully understand
the underlying ownership arrangements. Consequently, the use of nominees purely for immigraƟon purposes is not recommended.

(Click to Watch)

Highlights
Ɣ The most diĸcult applicaƟon type in the Hong Kong
visa system
Ɣ Need to show substanƟal
contribuƟon to the economy of Hong Kong
Ɣ 4-6 months process
Ɣ Businesses on a shoe-string
struggle to get approved
Ɣ Only 3-400 approvals
annually
Ɣ Start-Ups can now get a leg
up to approval

Business Plan
If the enterprise is a completely new start up, a fully Ňedged plan for the business is missioncriƟcal to visa approval. Business investment visas typically take between 4 and 6 months
for formal approval to eventuate (compared to the maximum 4-6 weeks for out and out
employment visas) and the reason for this is to allow the new business to grow a pair of legs
and avail the opportunity for the HKID to assess if the business plan is a realisƟc one as
measured by new ‘facts on the ground’ resulƟng directly from the actual implementaƟon of
business acƟviƟes. Very few business investment visas are granted purely on the basis of a
paper plan; indeed such approvals are usually related directly to very well resourced organisaƟons extending their operaƟons into Hong Kong from overseas. But where the business
investor visa-applicant is in Hong Kong, typically as a visitor, though someƟmes seeking to
change visa status from sponsored employment, the HKID expect to see the business moving forward before they will grant the business investment visa. This creates a Catch 22 situaƟon which is discussed below.

Catch 22
You cannot join in a business unƟl the consent of the HKID is secured. You can’t secure the
consent of the HKID without showing contribuƟon to Hong Kong. You cant show contribuƟon to Hong Kong without joining in a business! The ImmigraƟon Department is very well
aware of this conundrum and are pragmaƟc in their work around. In essence, if you have
made an applicaƟon for a business investment visa they will close their eyes to the technical
breach of condiƟons of stay inherent in running a new business prior to having your business
investor visa approved. The risk lies in not having an applicaƟon in the system. So in order to
protect yourself from the risk of prosecuƟon, you need to empower the HKID to take an early view of your acƟviƟes and apply for your business investment visa right at the very outset,
of your commercial endeavours, not later on aŌer ‘its all moving forward’.

www.hongkongvisahandbook.com
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Business Investment
Approvability Test
The business investment visa approvability test: “Is the applicant in a posiƟon to make substanƟal contribuƟon to the economy of the HKSAR?” This is in many ways like asking how long is a piece of string as the test has to be applied in the context of
the business in hand and no two cases are ever alike. Moreover, the state of the economy impacts (poor economic condiƟons =
easier path to approval: robust economic outlook = the HKID can cherry pick the businesses they like.) However, years of experience has demonstrated that there are certain themes which run writ large through those applicaƟons which do get approved. In
general, the applicant must be able to show that good local jobs will be created; local vendors and suppliers will play an important part of the business acƟvity chain; overall, the business will contribute to its sector of the economy in some direct or
indirect fashion and that over the long haul, the business investment acƟviƟes of the applicant will result in a soundly established enterprise operaƟon, which provides substanƟal beneĮt to Hong Kong.

A Suitable Business Vehicle
Whilst experience has demonstrated that it is possible to have a partnership at will or a sole proprietorship serve as the business vehicle which underpins a successful business investment visa approval, these enƟƟes are not recommended. The HKID are
seemingly geared towards the limited liability company incorporated in Hong Kong as the default business vehicle for the purposes of business investment visa consents.

Four Cornerstones 

Examples

Successful business investment visas applicaƟons tend to have four key elements present by the
Ɵme the HKID approve the case. These are:

Local Jobs
No minimum number is expected but the potenƟal for jobs must be manifest.
Suitable Business Premises
Running the business from your spare bedroom or kitchen table will simply not suĸce!
Proof of Capital & Other Resources
These must be available, suitable in the context of the business and the capital invested beneĮcially owned by the applicant for at least 2 years immediately prior to funding the business.
Adequate AdministraƟon Arrangements
In a nutshell, one man businesses typically fail to pass the ‘substanƟality’ test.

ArƟculaƟng Your Argument
Investment visas which get approved tend to have one thing in common; the applicants have fully
commiƩed themselves to their ventures and such commitment is manifestly evident in their business acƟviƟes. Remember, the HKID do not insist that the ‘substanƟal contribuƟon’ requirement
of the approvability test be immediately observable or saƟsĮed at the point of granƟng the visa
approval. It is suĸcient that the contribuƟon be ‘potenƟal’. In taking your argument to the HKID, it
is vital that you do not hide your light under a bushel. Be conĮdent in your asserƟons of business
performance, but provide for the possibility that the exact outcomes may not materialise in fact.
The HKID are more than realisƟc and appreciate that no baƩle plan survives Įrst contact with the
enemy, so to speak. If you do not have conĮdence in your business plan, it is hard to envisage that
the HKID will impute their own conĮdence in it on your behalf. Ensure that your plan is realisƟc
but not producing marginal business outcomes. In craŌing your supporƟng representaƟons, seek
to impress on the ImmigraƟon Department that your business has the potenƟal to go a long way,
that you are all geared up to travel on that journey, and that you have all the resources required
to get you to your desƟnaƟon. Do not lie (which is a criminal oīence) but do not be afraid to be
robust in your asserƟons which, so long as you can back them up with resources and facts on the
ground subsequently, will carry you a long way to geƫng your visa approved.

www.hongkongvisahandbook.com
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Business Investment
Are You A ‘Start-Up’?
An applicant who wishes to establish or join in a start-up business may also submit an applicaƟon for a Business Investment
visa. The ImmigraƟon Department may consider the applicaƟon favourably, if the start-up business concerned is supported by a
government-backed programme with a rigorous veƫng and selecƟon process, and the applicant is the proprietor or partner of
the start-up company or a key researcher of the relevant project. Examples of government-backed programmes include:
(1) StartmeupHK Venture Programme administered by InvestHK; (2) Incu-App, Incu-Bio and Incu-Tech Programmes administered by the Hong Kong Science and Technology Parks CorporaƟon; (3) Cyberport IncubaƟon Programme; (4) Small Entrepreneur Research Assistance Programme and Enterprise Support Scheme administered by the InnovaƟon and Technology Commission; and (5) Design IncubaƟon Programme administered by the Hong Kong Design Centre.

‘Favourable ConsideraƟon’ for Start-Ups
Every applicaƟon for a Business Investment visa should be prepared on the basis that it is an applicaƟon which will require the
applicants to pass the Approvability Test on the strength of its own business merits. However, if an applicant is accepted on to a
government-backed programme as detailed above, any shortcomings inherent in the substanƟve applicaƟon will be overlooked
and HKID will ’favourably consider’ the applicaƟon as a result of being accepted on to such programme.

Contents of Your Business Plan
An applicant who wishes to establish or join in business in Hong Kong should submit a two-year business plan staƟng the nature
of the business, market analysis, market posiƟoning, business direcƟon, sales targets, product markeƟng strategy, etc. in order to
demonstrate that the business is suitable for and capable of developing in Hong Kong. The applicant should also submit a twoyear forecast of the proĮt-and-loss account statement, cash Ňow statement and balance sheet to demonstrate the feasibility of
the business in terms of operaƟon, Įnances and development. The ImmigraƟon Department may consider whether the applicant’s business belongs to or is able to complement industries that Hong Kong enjoys clear advantages, such as the four tradiƟonal pillar industries (i.e. trading and logisƟcs, tourism, Įnancial services, and professional and producer services) or the four
clusters of sectors being explored for support measures by the Economic Development Commission (i.e. transportaƟon, convenƟon and exhibiƟon industries and tourism, manufacturing industries, innovaƟve technology and cultural and creaƟve industries,
and professional services).
If the applicant is running relevant business overseas or has joined in a business in Hong Kong, he/she should submit the proĮtand-loss account statement and balance sheet showing the business turnover and proĮt in the previous year. Those who intend
to establish business in Hong Kong should submit a two-year forecast of proĮt-and-loss account statement and balance sheet as
menƟoned above, including the anƟcipated business turnover in order to demonstrate the feasibility of the business operaƟon
and development. In assessing an applicaƟon for entry for investment to establish business in Hong Kong, the ImmigraƟon Department will also consider whether the applicant has relevant investment or working experience in the business concerned. If
needed, the ImmigraƟon Department will seek advice from relevant government departments or professional bodies in order to
assess whether the business is suitable for and able to sustain a steady growth in Hong Kong, and can give impetus to the industry concerned
The applicant should submit statements of his/her personal and company bank accounts in the previous year and proof of other
sources of funding, as well as the company’s latest audited Įnancial report (if any) to demonstrate that he/she has suĸcient Įnancial resources to run the relevant business in Hong Kong and also support the smooth operaƟon and sustainable growth of
the business.
The applicant should submit documentary proof showing the amount of capital investment in Hong Kong. The ImmigraƟon Department will consider whether the investment amount is able to support the operaƟon of the business.

The applicant should set out the organisaƟonal structure of his/her business and the required number of staī and posts, based
on the nature and scale of the business. He/She should indicate the number and level of actual jobs created locally (e.g. managers, administrators, professionals, clerical support staī, etc.)
The applicant should explain how the new technology or skills to be introduced can inspire creaƟvity in the high-value-added
industries in Hong Kong, and whether he/she has taken out patent, contribuƟng to the long-term development of Hong Kong as
a knowledge-based economy
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Business Investment

Documents Required
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

x
x
x
x
x
x
x
x
x
x
x

ApplicaƟon form ID999A (applicant) and ID999B (sponsor).
Recent photograph aĸxed to the form.
Copy passport details page and current visa/period of stay if presently in Hong
Kong.
Copy up-to-date CV.
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.
Copies of prior employment references and tesƟmonials.
Copy LeƩer of Engagement or Contract of Employment detailing informaƟon
about the post, emolument and term.
Copy Business RegistraƟon CerƟĮcate.
Copy of latest audited Įnancial report and/or management accounts (if available).
Copy latest proĮts tax return to the Commissioner for Inland Revenue (if available).
Copy of the most recent Annual Return Įled with the Registrar of Companies
(FORM NAR1) or if a new company FORM NNC1.
Company brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles
and any similar promoƟonal type materials, which verify the business type of the
company.
General proofs of business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and distribuƟon agreements etc.
Oĸce tenancy agreement copy (if any)
If there is a substanƟal overseas parent company the following documents could
also be submiƩed to assist in the credibility establishment process: CerƟĮcate of
IncorporaƟon of the parent company, its audited Įnancial statement and the
parent company proĮle or brochure (which will oŌen suĸce instead of Hong
Kong corporate background informaƟon.)
A color print out of company’s website (if available).
Copies of Company’s bank statements for the last six month period (if available).
Company’s conĮrmed client list (both in suppliers/buyers in Hong Kong and Overseas).
A chart/graph showing company’s projected turnover for the next 24 months,
based on the current business.
Proof of monetary injecƟons by the applicant into the business.
Three colour photographs of the company’s oĸce premises.
Copy of current staī list with name, posiƟon, naƟonality, salary and HK IdenƟty
card and a chart showing the number of staī to be employed in the coming year
together with their posiƟons.
Copy of Mandatory Provident Fund CerƟĮcate, debit note and bank deposit receipt of contribuƟng funds to current staī.
Copy of Employees’ CompensaƟon Insurance Policy, debit note and receipt of
current staī.
A complete business plan if one has already been wriƩen.
If a ‘Start-Up’ accepted on to a government-backed accredited programme, the
leƩer of acceptance.

”An applicaƟon
for a Hong
Kong business
investment visa
is more akin to
a Picasso than
a Turner. ”
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Business Investment
Changing from Visitor to Business Investment
It is no doubt possible to arrive in Hong Kong as a visitor and then approach the HKID to apply to adjust your immigraƟon status
through an applicaƟon for a for a business investment visa whilst you are visiƟng Hong Kong. Indeed, as the discussion in the secƟon on the Catch 22 suggests, the ImmigraƟon Department are very alert to the need for intending business investment visa holders to acƟvely get on with business during the formal applicaƟon consideraƟon process. However, the HKID will not aīord you any
extension to your visitor visa just by virtue of you having a business investment visa under acƟve consideraƟon so you will need to
manage your visitor status by leaving Hong Kong before your current limit of stay expires and then retuning to Hong Kong to
‘refresh’ your visitor status. The risk is that, even aŌer due consideraƟon has been given to your applicaƟon, it does not meet the
approval of the HKID and you now have a Hong Kong based business which you are unable to carry on without breaching your condiƟons of stay. If you do get denied and then work your way through the various avenues of appeal, which themselves do not result
in a posiƟve outcome subsequently, the temptaƟon will be to remain in Hong Kong as a visitor to-ing and fro-ing across the border
on a visa-run. This is fraught with diĸculty, however, because sooner or later you will amass more than 180 visitor days in any one
year period and on one of your visa runs you will be stopped, vigorously quesƟoned by the examining immigraƟon oĸcer and then
granted a 3 day non-extendable “SCL” (short condiƟonal landing). This will eīecƟvely bring your Ɵme and your business in Hong
Kong to an end. So there is a visa end point and you need to have this in mind when considering if entering into a business in Hong
Kong is the right thing for you to do.

Changing from Employment to Business Investment 
This is enƟrely possible and will require a bit of fancy footwork if you have actually ceased working for your employer and started
out in business for yourself prior to submiƫng your applicaƟon to the HKD. The approvability test is just as onerous, however, but if
you have 3 years current Hong Kong residence things are a liƩle easier for you (but no guarantee of approval). You need to make an
applicaƟon to change your visa category.

Joining in a Side Business First
If you hold an employment visa and can get your current employer to agree in wriƟng that they consent to you running a side business in addiƟon to the work you do for them, then the HKID are happy to receive an applicaƟon from you for immigraƟon permissions to do this and, assuming that all the paperwork is in order and your arguments make commercial sense, they will likely agree
to allow you to join in that side business. You should treat your applicaƟon exactly as if it were a full business investment visa applicaƟon. The neat thing about this route is that it sets the scene for a full investment visa approval (upon applicaƟon, subsequently)
later on.

Sponsorship
You will require a sponsor for your business investment visa. This can be any Hong Kong ID card
holder but ideally it should be PHKID holder on behalf of a corporate or other business enƟty which
has a commercial relaƟonship with you and your business.

The ConsideraƟon Process
Be ready to undergo ‘trial by ordeal ‘ as it takes 4-6 months (4-6 weeks for an exisƟng resident) for a
business investment visa applicaƟon to be Įnalised. The HKID will very likely to and fro with you by
correspondence all throughout this Ɵme (and you may get an occasional telephone call too). Be
aware of speciĮc requests for further informaƟon as these will shed light on the areas of weakness
which the HKID believe are present in your applicaƟon and actually aīord a great opportunity to
address them forthrightly and bring to their aƩenƟon other posiƟve developments which have occurred in the Ɵme since your paperwork was Įrst submiƩed. Once approved, you will be noƟĮed,
typically by leƩer, and invited down to ImmigraƟon Tower to complete the business investment visa
approval formaliƟes.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will not aīord you an extension to
your current period of stay during the ReconsideraƟon process. See the secƟon on Appeals.
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Pre-Submission
Checklist

Business Investment Visa


ApplicaƟon form ID999A (applicant) and ID999B (sponsor).

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if presently in Hong Kong.

Copy up-to-date CV.

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.

Copies of prior employment references and tesƟmonials.

Copy LeƩer of Engagement or Contract of Employment detailing informaƟon about
the post, emolument and term.


Copy Business RegistraƟon CerƟĮcate.

Copy of latest audited Įnancial report and/or management accounts (if available).

Copy latest proĮts tax return to the Commissioner for Inland Revenue (if available).

Copy of the most recent Annual Return Įled with the Registrar of Companies (FORM
NAR1) and FORM ND2A (NoƟĮcaƟon of Changes of Secretary and Directors) if applicable, and FORM NSC1 (Return of Allotments).
Company brochure (and/or "Company ProĮle "), sales publicaƟons, press arƟcles and
any similar promoƟonal type materials, which verify the business type of the company.


General proofs of business - for example, trading documentaƟon, shipping documents, invoices, contracts, agency and distribuƟon agreements etc.


Oĸce tenancy agreement copy (if any)

If there is a substanƟal overseas parent company the following documents could also
be submiƩed to assist in the credibility establishment process: CerƟĮcate of IncorporaƟon of the parent company, its audited Įnancial statement and the parent company proĮle or brochure (which will oŌen suĸce instead of Hong Kong corporate background informaƟon.)
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Pre-Submission
Checklist

Business Investment Visa


A color print out of company’s website (if available).

Copies of Company’s bank statements for the last six month period (if available).

Company’s conĮrmed client list (both in suppliers/buyers in Hong Kong and Overseas).

A chart/graph showing company’s projected turnover for the next 24 months, based on
the current business.


Proof of monetary injecƟons by the applicant into the business.

Three colour photographs of the company’s oĸce premises.

Copy of current staī list with name, posiƟon, naƟonality, salary and HK IdenƟty card
and a chart showing the number of staī to be employed in the coming year together
with their posiƟons.


Copy of Mandatory Provident Fund CerƟĮcate, debit note and bank deposit receipt of
contribuƟng funds to current staī.


Copy of Employees’ CompensaƟon Insurance Policy, debit note and receipt of current
staī.


A complete business plan if one has already been wriƩen.
Notes
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CAPITAL INVESTMENT VISA
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CIES SUSPENDED

 24,000 Approvals
 23,000 From Mainland
 20, 000 Applications Still Being Processed
 Unlikely to be Reinstated
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CIES OVERVIEW

1

10 million Hong Kong Dollars

2

Into qualifying Hong Kong investment asset classes

3

Secure a 2 year period of stay extendable every 2 years for 7 years

4

Right of Abode or Unconditional Stay available after 7 years

Invest hard cash in Hong Kong and secure residency permissions
www.hongkongvisahandbook.com

KEY CONSIDERATIONS

Family

Eligibility

Legal spouse & unmarried
children under 18 get
dependant visas

Investment assets owned
for 2 clear years prior;
capable of self support

4
Investments

Continuity

Hong Kong financial
assets only (real estate
now excluded)

HKD10 million portfolio
must be maintained
throughout
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THE ORACLE

Jake van der Kamp, Monitor, SCMP, October 1, 2004

“ Let us get it straight about this initiative to give
foreigners Hong Kong identity cards if they bring a
certain amount of money with them. It represents a
complete misunderstanding of how our balance of
payments system works. Foreigners who come here do
not bring Hong Kong dollars. They do not have them at
home. They bring their own currencies and we then
exchange them for Hong Kong dollars. This results in our
holding their foreign currency denominated money,
which we then spend or invest in their countries …

… Net gain to us?

… Nothing. ”

www.hongkongvisahandbook.com

ELIGIBLE INDIVIDUALS

Qualifiying Nationalities
 Foreign nationals (except Afghanistan, Cuba, North Korea & Albania)
 Residents of Macau & Taiwan
 Chinese nationals with PR overseas
 Stateless people holding PR overseas with proven re-entry facilities

FX issues preclude Mainland residents from inclusion in the programme
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ELIGIBILITY CRITERIA

Amount

Invest Within 6 Months

Self Sufficient

10 million Hong Kong
Dollars

In Permissable Investment
Asset Classes (cash funds)

Over and above the
HKD10 million investment

Pathway to approval

Age

Ownership

No Adverse Record

Minimum 18 years of age to
apply

Proven 2 year prior
beneficial interest

Either in Hong Kong or
elsewhere

A visa programme for the very well heeled
www.hongkongvisahandbook.com

PERMISSABLE INVESTMENT ASSET CLASSES

Equities

Subordinated Debt

HKSE listed and HKD
traded

Issued by Hong Kong banks in
HKD under the Banking
(Capital) Rules (Chapter 155L)

Debt Securites

Eligible Funds

HKD denominated issued /
guaranteed by HK Gov or
HKSE listed companies

As published by the HKID
from time to time and
authorised by SFC or Insurer

CoD
Issued by HK banks for a
minimum of 12 months

HKD 10 M

Combination
A mixture of all
Permissible Investment
Asset Classes is allowed

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.
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APPROVAL OUTCOMES
Has Invested in the 6 Months
Immediately Prior to
Application Submission

Will Invest Within 6 Months
of the Approval-in-Principle
Being Granted

Approval-in-Principle

Visitor Visa for Max 6 Months
Formal Approval

Investment Made

2 year visa issued, landing anytime 2 years after issue
2 year extensions available if portfiolo maintained

Right of Abode or Unconditional Stay after 7 years

The CIES visa allows any lawful permitted activity in Hong Kong by the holder and his family

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

Capital Investment
RaƟonale
The Capital Investment Entrant Scheme commenced in October 2003 with the objecƟve of
allowing well-heeled people to take up residence in Hong Kong without them needing to join
in or establish an operaƟng business. The programme rules are reviewed regularly and at this
Ɵme the funds required are HKD10 million with qualifying investments now excluding Hong
Kong real property.

(Click to Watch)

Highlights

Eligibility
An applicaƟon for admission under the Capital Investment Entrant Scheme will be successful
if:
x
x
x
x
x

You are aged 18 or above.
You have net assets of not less than HKD10 million to which you have been absolutely
beneĮcially enƟtled for at least 2 years immediately prior to making the applicaƟon.
You have invested (within 6 months prior) or will invest (within 6 months post) not
less than HKD10 million in permissible investment asset classes nominated for the
CIES programme.
You have no adverse record in Hong Kong, your country of origin and present country
of domicile (if diīerent).
You are a Chinese naƟonal with PR overseas, a foreign naƟonal (other than ciƟzens of
Cuba, Afghanistan, Albania and North Korea), a resident of Macau or Taiwan or a
stateless person with PR in a third country.

Ɣ Scheme designed to
aƩract new investment to
Hong Kong
Ɣ HKD10 million into qualifying investments
Ɣ No longer includes real
estate
Ɣ The investment funds
must have been beneĮcially owned for at least 2
years prior
Ɣ Not available to PRC naƟonals resident on the
Mainland

ApplicaƟon Procedure
Applying for a Capital Investment visa is a maƩer of (a) compleƟng the applicaƟon form
ID967, furnishing a referee, seƫng out your net worth, arƟculaƟng how you intend to invest
at least HKD10 million into qualifying investments (if you have not yet already) and if you are
going to appoint a Hong Kong CPA to aƩest to your net worth (speeding up the applicaƟon
process generally). On the basis that all of this stacks up and the normal background checks
which the HKID undertake do not reveal any security objecƟon to you becoming resident in
Hong Kong, they will issue with either (a) formal approval (if you have already invested the
HKD10 million) or (b) approval in principle (giving you a period of stay in Hong Kong as a visitor for up to six months in order for you to make the HKD10 million investment) whereupon,
once proof is provided to the HKID that the investment has been made, your formal approval
will be issued and you can become formally resident in Hong Kong under the Capital Investment programme.

Arrangements for Dependants
You are permiƩed to bring your dependant family members (legal spouse and unmarried
children under the age of 18) under the Capital Investment Entrant Scheme who secure dependant visas (allowing them to work and/or study full Ɵme). Their period of stay mirrors
the principal visa holder’s exactly.

Period of Stay
You will receive a 2 year period of stay in the Įrst instance. Extensions are readily available
subject to you being able to saƟsfy the porƞolio maintenance requirements and otherwise
demonstrate to the Director of ImmigraƟon that you conƟnue to meet the eligibility criteria.
The principal applicant enters into a speciĮc Undertaking in respect of conƟnuing beneĮcial
ownership of the HKD 10 million which, if breached, will lead to loss of status when the current period of stay expires.

www.hongkongvisahandbook.com
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Capital Investment
HKD10 Million & Permissible Investment Asset Classes
The applicant needs to invest not less than HKD10 million in one, or a combinaƟon, of the following qualifying investments:
EquiƟes
HKSE listed shares and traded in Hong Kong Dollars.
Debt SecuriƟes
Issued in HKD by nominated government agencies (MTR, HK Airport etc).
COD
Issued by Hong Kong banks in HKD and for a minimum of 12 months each deposit.
Subordinated Debt

Click to Access all the
Scheme Rules

Issued by Hong Kong banks in HKD.
Eligible CollecƟve Investment Schemes
As prescribed and authorised by the HKID from Ɵme to Ɵme.
All permissible investment assets need to be held in a designated account in the applicant’s own name and operated by a single
Įnancial intermediary and a contract has to be entered into between the Įnancial intermediary and the applicant on terms which
are set out by the HKID. The Įnancial intermediary must be either an authorised insƟtuƟon as deĮned by the Banking Ordinance or
a licensed corporaƟon licensed to perform Type 1,4 or 9 regulated acƟviƟes under the SecuriƟes and Futures Ordinance.
An essenƟal element of the Capital Investment programme is that the applicant needs to be able to demonstrate that he is capable
of supporƟng and accommodaƟng himself and his dependants, if any, on his own without relying on any return from the HKD10
million invested. Moreover, at the point of applicaƟon, he should be suĸciently well heeled such that he does not need to rely on
working in Hong Kong or need to start up a business in order to Įnance his residence—both of which are permiƩed once the Capital Investment visa is issued.

Porƞolio Maintenance
The enƟre HKD 10 million investment is ring fenced for the life of the Capital Investment visa status. The visa holder is not required
to top up the HKD10 million if the value of his porƞolio drops nor is he allowed to withdraw any increase in value. Any such increase
must be reinvested if a choice is made to move between permissible asset classes.

Scheme Rules
The Director of ImmigraƟon has set out detailed rules on the Capital Investment Entrant Scheme.
These are available here:
KWWSZZZLPPGJRYKNSGIRUPVLG H SGI

Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID either (a) via post from overseas or in person to the Receipt
& Dispatch Unit of the ImmigraƟon Tower (2/F). The HKID will also entertain applicaƟons from current residents who wish to change their category of visa. ApplicaƟons can also be submiƩed on a
change of status basis, whilst a visitor in Hong Kong.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor seeking to change your status, the HKID will usually aīord you an extension
to your current period of stay during the ReconsideraƟon process. See the secƟon on Appeals.

www.hongkongvisahandbook.com
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Capital Investment
Documents Required
x
x
x
x
x
x
x
x
x

ApplicaƟon form ID967.
Recent photograph aĸxed to the form.
Copy passport details page and current visa/period of stay if presently in Hong Kong.
Copy up-to-date CV.
Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.
Copies of documents which show your prior employment and/or business record for the past 5 years.
SupporƟng proof of your net worth for the last 2 years showing that you have beneĮcially owned absolutely the HKD10
million you will be invesƟng in Hong King under the Capital Investment programme.
SupporƟng proof of the HKD10 million you have already invested (within the prior 6 months) - if applicable.
If applying with Family Members, Form 997 and the following documents:
1.
2.
3.
4.
5.

A conĮrmaƟon leƩer to be signed by the CIES applicant conĮrming that he will be responsible for meeƟng his
dependant’s Įnancial needs in Hong Kong.
Family photos evidencing the CIES applicant and the dependants relaƟonship.
Copies of birth (where applicable for dependant children) and marriage cerƟĮcates.
Copy passports details page of all dependants included in the applicaƟon.
Documentary proof indicaƟng the CIES applicant and the dependants were living together overseas .

AŌer 7 Years
Once a Capital Investment visa holder and his family have been conƟnuously resident in Hong Kong for a period of not less than 7
years and are able to declare that they have taken Hong Kong as their only place of permanent residence, they can apply for the
Right of Abode. Other such persons who are not able to show 7 years conƟnuous ordinary residence are eligible for UncondiƟonal
Stay. In either case, the HKD10 million investment is released and the residence is no longer subject to any condiƟons of stay.

A Space for Your Notes

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Capital Investment


ApplicaƟon form ID967.

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if presently in Hong Kong.

Copy up-to-date CV.

Photocopy of all graduaƟon cerƟĮcates/proof of academic qualiĮcaƟons.

Copies of documents which show your prior employment and/or business record for
the past 5 years.


SupporƟng proof of your net worth for the last 2 years showing that you have beneĮcially owned absolutely the HKD10 million you will be invesƟng in Hong King under
the Capital Investment programme.


SupporƟng proof of the HKD10 million you have already invested (within the prior 6
months) - if applicable.


If applying with Family Members, HKID form ID997 and the following documents:

A conĮrmaƟon leƩer to be signed by the CIES applicant conĮrming that he
will be responsible for meeƟng his dependant’s Įnancial needs in Hong
Kong.


Family photos evidencing the CIES applicant and the dependants relaƟonship.


Copies of birth (where applicable for dependant children) and marriage
cerƟĮcates.


Copy passports details page of all dependants included in the applicaƟon.

Documentary proof indicaƟng the CIES applicant and the dependants were
living together overseas.

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Capital Investment
Notes
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SPECIAL PROGRAMMES

www.hongkongvisahandbook.com

QUALITY MIGRANT ADMISSION SCHEME

‘Top Notch’ Talent

Quota Delimited

3 Hurdles to Jump

Seeking extremely
qualified applicants

Impacts on who’s selected

Not a simple application
process

Essential Overview

June 2006

Boost Hong Kong

All Talents Welcome

First programme of its kind
in Hong Kong

Intended to create jobs
and promote investment

Only 8 restricted
nationalities

The programme undergoes frequent review to ensure it is meeting Hong Kong’s needs
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ESSENTIAL ELEMENTS

3 Tier Approval
Process

‘Settlement’ Required
Next extension under GPT (3
years) need proof of business
or employment

Must meet, then points,
then ‘Selection’

Issued Pro-forma

Dependants Included

No specific purpose for
residence needed post
approval

Family qualify and spouse’s
qualifications even count
towards points

8 or 2 Years Initially

RoA After 7 Years

Under GPT - Has the
Migrant ‘taken steps’
towards settlement?

Continuous ordinary
residence required

www.hongkongvisahandbook.com

MUST MEET CRITERIA

Age

Must be aged between 18~50 years

$$

Must have the financial means to live one year unsupported

Character

Must have no criminal record or adverse immigration history

Language

Must speak English, Cantonese or Mandarin

Education

Must have a first degree as a minimum, or

or

Tech Quals

Must have good technical qualifications, or

or

Profession

Must have professional abilities, experience or achievement

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.
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GENERAL POINTS TEST

Academic or professional qualifications

Immediate family connections in Hong Kong

Achievement in any particular field

Qualifications of your spouse

Relevant working experience

Number of dependant children

Language proficiency

The General Points Test tallies up
www.hongkongvisahandbook.com

ENHANCEMENT MEASURES 2015

(1) Additional 30 points awarded to graduates of renowned institutions
recognized internationally and an additional 15 points to applicants with not less
than 2 years of graduate or specialist level international work experience.

(2) 2-3-3 Year under GPT OR 8 Year Pattern of Approval under APT

(3) Top Tier resident status available for HKS2 million income earners under GPT

Programme Shake Up
Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

APPROVALS PROCESS & OUTCOMES

Satisfy Must Meet Criteria & Score Sufficient Points…GPT’s entered into ‘approved pool’ and ranked by points total

80 Points is the Minimum Pass Mark
Under the APT superior talents
gets 165 maximum points (or fail outright)

Subsequently, GPT ‘Settlement’ is Demonstrated by…
Employment with duties and compensation commensurate with qualifications, or
Establishment of a business of a ‘reasonable size’
APTs get a Slam Dunk 8 year limit of stay straight up

The Achievements Test is a 165 Points ’Home Run’
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Quality Migrant Admission Scheme
ObjecƟve & Experience
This programme was introduced in 2006 with the intenƟon to create a visa class for those
very highly talented people who might be willing to take up residence in Hong Kong without
actually having any core reason for coming here in the Įrst place! Flexible as ever, the HKID
developed the Quality Migrant Admission Scheme in order to provide a mechanism to be
able to compete with other developed economies’ immigraƟon programmes established on
the basis that it can only be good if you allow smart people to live in your community. The
programme has been criƟcised due to the lack of transparency over what it actually takes to
get approved. Successful applicants under the general points test (“GPT”) have tended to
come from esoteric backgrounds. Successful applicants under the ’home run’ achievement
based points test (“APT”) have come mainly from the sports, arts and culture segments. The
HKID receive on average more than 100 QMAS applicaƟons each month. In May 2015 adjustments were made to the programme to allocate more points to graduates from well known
universiƟes and those with internaƟonal work experience

Prerequisites

(Click to Watch)

Highlights
Ɣ Very useful programme
for highly talented new
entrants to Hong Kong
Ɣ CompeƟƟve and subject to quota
Ɣ ApplicaƟon process is
convoluted and needs
careful preparaƟon

There are ‘must meet’ criteria which must be saƟsĮed in all circumstances. These are designed to prequalify the applicant pool before the allocaƟon of points can be applied to rank
each applicant amongst the others.

Ɣ The HKID receives
more than 100 applicaƟons each month

2 Types of Points Test

Ɣ Nobel Prize winners
have an advantage!

In simple terms, a detailed assessment is made of the applicant’s background and points
awarded for achievements and accomplishments across several ‘desirability factors’. This is
the general points test. For GPTs, the ‘pass mark’ is 80 out of an absolute maximum of 165—
but this only gets you into the pool for selecƟon. Only the highest scores are acƟvely considered during the subsequent selecƟon exercise If an applicant has manifestly outstanding
achievements to his credit he may apply under the APT. Normally you would be an Olympiad,
recognised internaƟonally or have been awarded some kind of internaƟonal prize to qualify
under this test. If you convince the HKID that you qualify under the achievements test, you
receive 165 points straight up. If you don’t, you score 0 points and your applicaƟon is treated
as refused with no further consideraƟon entertained. APTs receive an 8 year limit of stay
upon approval; GPTs, a 2-3-3 year paƩern of approval/extension.

SelecƟon
High scoring applicaƟons, including all those qualifying under the achievements based test,
are shortlisted for consideraƟon during the selecƟon exercise. The selecƟon commiƩee
meets 3-4 Ɵmes each year and is comprised of appointees of the Chief ExecuƟve who then
recommend to the Director of ImmigraƟon who should be approved.

InvitaƟon to Hong Kong & Approval
Applicants chosen by the selecƟon commiƩee are invited to Hong Kong to bring all of their
original documents with them for veriĮcaƟon. There is no ‘second guessing’ in this interview
exercise, it is just to ensure the supporƟng papers are not contrived and are in fact authenƟc.
This invitaƟon takes the form of an ‘Approval in Principle’ leƩer. The applicant will be admiƩed to Hong Kong as a visitor for these purposes. Once all original documents have been
veriĮed the applicaƟon procedures are Įnalised and the applicant will be issued with an entry visa under the QMAS programme to stay in Hong Kong.

www.hongkongvisahandbook.com
Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

Quality Migrant Admission Scheme
Documents Required
x
x
x
x
x
x
x
x
x
x
x
x
x
x
x

ApplicaƟon form ID981.
Recent photograph aĸxed to the form.
Copy passport details page and current visa/period of stay if not a ciƟzen of the country in which you live.
Copy of PRC resident ID card (if applicable).
Proof of your net worth.
If you have an immediate family member who is a permanent resident of Hong Kong, copy of their HKID card, proof of
the relaƟonship between you both and proof of their residenƟal arrangements in Hong Kong.
Copy of you and your spouse’s educaƟon cerƟĮcates (if you are married).
Copies of your educaƟonal transcripts.
Copies of your proof of achievements.
Proof of your professional qualiĮcaƟons and associated memberships.
Copies of tesƟmonials from every employer claimed as relevant to your applicaƟon.
Copies of all company documents claimed as relevant to your applicaƟon.
Evidence of self-employment experiences claimed.
Detailed essay of your life plan to date and what you plan for the future.
Proof of language proĮciencies claimed.

NB—these documents are the bare minimum required. A structured argument should be set out in the applicaƟon
which Ɵes these documents together. In the process of craŌing these representaƟons other speciĮc, relevant supporƟng
informaƟon and documentaƟon will be idenƟĮed and will also need to be submiƩed in substanƟaƟon.

Submiƫng Your ApplicaƟon
The applicaƟon is submiƩed to the HKID via post or in person to the Quality Migrants and Mainland Residents
SecƟon of the ImmigraƟon Tower (6/F).

Oĸcial QMAS Guide
The Quality Migrant Admission Scheme is one of the rare programmes in Hong Kong immigraƟon
where the HKID have actually produced a very detailed step-by-step Oĸcial Guide as to what is required to successfully promulgate an applicaƟon under a Hong Kong immigraƟon programme. This
guide is an excellent source of informaƟon and rather than repeat its contents in the Hong Kong Visa
Handbook, we recommend that the reader consult the Oĸcial QMAS Guide directly. It can be found
here. KWWSZZZLPPGJRYKNSGIRUPVLG H SGI

Click to Access all the
Scheme Rules

A Space for Your Notes
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Pre-Submission
Checklist

Quality Migrant Admission Scheme


ApplicaƟon form ID981.

Recent photograph aĸxed to the form.

Copy passport details page and current visa/period of stay if not a ciƟzen of the country in
which you live.


Copy of PRC resident ID card (if applicable).

Proof of your net worth.

If you have an immediate family member who is a permanent resident of Hong Kong, copy of
their HKID card, proof of the relaƟonship between you both and proof of their residenƟal
arrangements in Hong Kong.


Copy of you and your spouse’s educaƟon cerƟĮcates (if you are married).

Copies of your educaƟonal transcripts.

Copies of your proof of achievements.

Proof of your professional qualiĮcaƟons and associated memberships.

Copies of tesƟmonials from every employer claimed as relevant to your applicaƟon.

Copies of all company documents claimed as relevant to your applicaƟon.

Evidence of self-employment experiences claimed.

Detailed essay of your life plan to date and what you plan for the future.

Proof of language proĮciencies claimed.

NB — these documents are the bare minimum required. A structured argument should be set out
in the applicaƟon which Ɵes these documents together. In the process of craŌing these representaƟons other speciĮc, relevant supporƟng informaƟon and documentaƟon will be idenƟĮed and
will also need to be submiƩed in substanƟaƟon.

Click to Access all the
Scheme Rules

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Quality Migrant Admission Scheme
Notes
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FAMILY VISAS
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LEGAL DEPENDANTS

Real?
Is there reasonable
proof of a genuine
relationship between
the applicant and the
sponsor?

Capability

Family

Is the sponsor able to
put a roof over their
head and food on the
table?

Unmarried children under
18 and legal spouse only
unless sponsor is a long
stay or permanent
resident

Approval Criteria
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Legal Dependants
Eligibility
If you hold the Right of Abode, Right to Land or uncondiƟonal stay, you are eligible to sponsor
dependant visas for your legal spouse, unmarried dependant children under the age of 18
and your dependant parents who are aged 60 or older. If you hold any other kind of visa
(employment, investment., training, capital investment, business investment, Quality Migrant
Admission Scheme or student) you are eligible to sponsor dependant visas for your legal
spouse and unmarried dependant children under the age of 18 only.

Approvability Test

(Click to Watch)

Highlights
Ɣ Dependant visas tend
to be administraƟve in
nature

This type of applicaƟon is all about being able to demonstrate that the sponsor can put food
on the table and a roof over the head of the sponsored dependants. The HKID state that an
applicaƟon for admission of a dependant may be favourably considered if:
x
x
x

There is reasonable proof of a genuine relaƟonship between the applicant and the
sponsor.
There is no known record to the detriment of the applicant; and
The sponsor is able to support the dependant's living at a standard well above the
subsistence level and provide him/her with suitable accommodaƟon in the HKSAR.

Ɣ The family sponsor
needs to be able to
show he/she can put
food on the table/roof
over heads
Ɣ Marriage and birth
cerƟĮcates are essenƟal

SaƟsfying the Approvability Test
These cases tend to be merely administraƟve in nature. Once you have been able to establish
the legal family connecƟons through birth and marriage cerƟĮcates and can show proof of
income, at least a modest bank balance, copies of your tenancy agreement/property ownership cerƟĮcates and proof that you are a genuine family, the applicaƟons are approved with
liƩle fuss. Problems can emerge where the oĸcial cerƟĮcaƟons are not in either English or
Chinese and thus oĸcial translaƟons issued by the consulate of the issuing country will be
required.

Ɣ The period of stay
granted mirrors the
principal sponsors

How to Apply
You can apply for dependent visas either as part of the sponsor’s principal applicaƟon (if you
are applying for an employment visa, Admission of Mainland Talents, non-local graduates,
training, study or business investment visa) or as a stand alone applicaƟon. If the former, you
include the details of your dependants on the principal applicaƟon form, if the laƩer on form
ID997. Applicants under the Quality Migrants Admission Scheme and the Capital Investment
Entrant Scheme should complete the separate ID997 for their dependants. ApplicaƟons can
be submiƩed via the Receipt & Dispatch counter (2/F) of ImmigraƟon Tower, either by post or
in person, for those who are visitors to Hong Kong as part of a change of status applicaƟon,
and for those who are currently resident as part of change of category applicaƟon.

Approval FormaliƟes
The process of approval will depend on how the applicaƟon was submiƩed. If you are overseas, you will be provided with an entry visa sƟcker to place on a new page in your passport
so that your dependant visa status will be acƟvated when you enter Hong Kong. If you have
applied whilst in Hong Kong your new dependant visa status will be endorsed directly into
your passport and your previous status cancelled. Other than dependants sponsored by student visa holders, all dependants are permiƩed to work on their dependants visa permissions. The period of stay granted will mirror exactly that which your sponsor holds.

www.hongkongvisahandbook.com
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Legal Dependants
Documents Required
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

ApplicaƟon forms fully completed and executed by both the applicant and sponsor.
A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible for meeƟng the applicant’s
Įnancial needs in Hong Kong.
A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment Contract showing the
sponsor’s Įnancial package.
Copy of current residenƟal tenancy agreement in Hong Kong where the family will live (or proof of ownership).
Copy of the both the sponsor’s and applicants’ bank statements for the past three months and/or other supporƟng documents as proof of Įnancial stability of the family.
Family photos evidencing the sponsor and the applicant(s)’ relaƟonship.
Copies of birth (where applicable for dependant children) and marriage cerƟĮcates
Copy passports details page of both the sponsor and the applicant(s).
Copy of the sponsor’s Hong Kong IdenƟty Card, if any.
Documents indicaƟng the sponsor and the applicant(s) were living together overseas prior to their arrival in Hong Kong ,
(eg phone bills, bank statements/other uƟlity bills, leƩers addressed to the same address to both of the sponsor and the
applicant separately) - if applicable.

Refusal & Appeal
If your case is denied, you can elect to start the appeal process with a formal request for ReconsideraƟon. If you are a visitor
seeking to change your status, the HKID will not aīord you an extension to your current period of stay during the ReconsideraƟon process. See the secƟon on Appeals.

A Space for Your Notes
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Pre-Submission
Checklist

Legal Dependants


ApplicaƟon forms fully completed and executed by both the applicant and sponsor.

A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible for
meeƟng the applicant’s Įnancial needs in Hong Kong.
A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment
Contract showing the sponsor’s Įnancial package.


Copy of current residenƟal tenancy agreement in Hong Kong where the family will live (or proof
of ownership).


Copy of the both the sponsor’s and applicants’ bank statements for the past three months and/
or other supporƟng documents as proof of Įnancial stability of the family.


Family photos evidencing the sponsor and the applicant(s)’ relaƟonship.

Copies of birth (where applicable for dependant children) and marriage cerƟĮcates

Copy passports details page of both the sponsor and the applicant(s).

Copy of the sponsor’s Hong Kong IdenƟty Card, if any.

Documents indicaƟng the sponsor and the applicant(s) were living together overseas prior to
their arrival in Hong Kong , (eg phone bills, bank statements/other uƟlity bills, leƩers addressed
to the same address to both of the sponsor and the applicant separately) - if applicable.

Notes

www.hongkongvisahandbook.com
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FAMILY VISAS
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DEFACTO SPOUSE ARRANGEMENTS

Proof of Relationship

Family Reunion

Pre-existing co-habitation
overseas and prove it

Allows non-traditional
families to remain
together

PROLONGED
VISITOR VISA
ONLY

Sponsorship

Slippers & Pipe

Defacto partner must be a
Hong Kong resident and
able to sponsor the
application

Allows residence but not
much more
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Defacto Spouse
Eligibility
Unfortunately, Hong Kong only recognises tradiƟonal ‘legal dependants’ (heterosexual
spouse and unmarried children under the age of 18) in the issuance of dependant visas. Consequently, ‘defacto spouse’ partner family members need to be creaƟve in their circumstances. For example, will you qualify for permissions under one of the other visa categories in
your own right? If not, and your partner as principal visa holder is able to demonstrate capacity to support you whilst you remain in Hong Kong, the only real opƟon is to apply for a
prolonged visitor visa. This status is what we have coined a ‘slippers and pipe’ visa in so much
as it allows the holder to remain in Hong Kong for an extended period of Ɵme to avail
‘residency’ but does not provide permissions to work, join in or establish a business nor undertake a formal course of study. Unmarried children of the defacto relaƟonship under the
age of 18 will be treated as legal dependants, and therefore able to secure dependant visas.

(Click to Watch)

Highlights
Ɣ Dependant visa not
available
Ɣ Only prolonged visitor

Approvability Test
This type of applicaƟon is all about demonstraƟng a pre-exisƟng relaƟonship prior to coming
to Hong Kong and the capacity of the sponsoring partner to put food on the table and a roof
over the head of the sponsored partner.

Structuring Your Argument
This type of applicaƟon requires detailed documentaƟon and explanatory narraƟve as to the
extent of the pre-existence of the relaƟonship and the Įnancial ability of the sponsoring partner to fund the prolonged visit to Hong Kong. Detailed Įnancial informaƟon on both partners
should be prepared seƫng out the mutual means of support. The HKID are concerned that
the prolonged visitor visa holding partner might engage in acƟviƟes not commensurate with
permiƩed acƟvity (i.e. a temptaƟon to work or join in a business illegally) so the Įnancial aspects of the applicaƟon are criƟcal.

visa
Ɣ Proof of relaƟonship
and cohabitaƟon prior
to arrival in Hong Kong
essenƟal
Ɣ Six month period of
stay in the Įrst instance

ComplicaƟng Factors
In cases where the relaƟonship has only commenced aŌer arrival in Hong Kong, the case can
be an uphill struggle to approval.

How to Apply
The applicaƟon together with all of the supporƟng documentaƟon is submiƩed to the
Visitors secƟon at ImmigraƟon Tower. The applicaƟon will not be decided ‘on the spot’ and it
can take between 6-8 months for the Įnal outcome to be noƟĮed. In the interim the applicant will be contacted by the examining oĸcer by fax, phone or occasionally by email, if not
by leƩer through the post. If the applicant’s current period of stay is set to expire whilst the
HKID formally consider the applicaƟon, an interim extension to the current period
of stay will not be available to allow the applicant to remain in Hong Kong pending
determinaƟon of the outcome.

Approval FormaliƟes
Once noƟĮed of the approval, the applicant will be asked to go along to the Visitors secƟon of
the ImmigraƟon Tower for prolonged visitor visa issuance which is usually six months in the
Įrst instance. Extensions will be granted rouƟnely (upon applicaƟon) thereaŌer. If you are
planning to exit Hong Kong within that Ɵme frame you are advised to seek a re-entry permit
so that your prolonged visitor visa consents are not cancelled when you leave Hong Kong and
upon your return to the HKSAR the examining oĸcer will grant you a period of stay
with an expiry date of six months aŌer the date of the original approval.

www.hongkongvisahandbook.com
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Defacto Spouse
Documents Required
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

ApplicaƟon, Family Background and Sponsorship forms fully completed and executed by both the applicant and sponsor.
A declaraƟon leƩer signed by the applicant declaring that he/she will not take up employment, join in a business or
study whilst holding prolonged visitor visa status.
A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible for meeƟng the applicant’s
Įnancial needs in Hong Kong.
A leƩer detailing the sponsor’s relaƟonship with the applicant and to be signed by both parƟes.
A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment Contract showing the
sponsor’s Įnancial package.
Copy of current residenƟal tenancy agreement in Hong Kong where the couple will live (or proof of ownership).
Copy of the both the sponsor’s and applicants’ bank statements for the past three months and/or other supporƟng documents as proof of Įnancial stability of both partners.
Original photos evidencing the sponsor and the applicant’s long-term relaƟonship (ideally with dates printed on the
photos and split over the period of the long-term relaƟonship).
Original passports of both the sponsor and the applicant.
Copy of the sponsor’s Hong Kong IdenƟty Card.
LeƩers or other supporƟng communicaƟons wriƩen by persons/friends (in Hong Kong & overseas) proving that the long
-term relaƟonship is/was known widely in Hong Kong & overseas; and
Documents indicaƟng the sponsor and the applicant were co-habiƟng overseas prior to their arrival in Hong Kong , (eg
phone bills, bank statements/other uƟlity bills, leƩers addressed to the same address to both of the sponsor and the
applicant separately.)

Refusal & Appeal
There is no right nor process to appeal the refusal of a prolonged visitor visa applicaƟon.

A Space for Your Notes
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Pre-Submission
Checklist

Defacto Spouse


ApplicaƟon, Family Background and Sponsorship forms fully completed and executed by
both the applicant and sponsor.


A declaraƟon leƩer signed by the applicant declaring that he/she will not take up employment, join in a business or study whilst holding prolonged visitor visa status.


A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible
for meeƟng the applicant’s Įnancial needs in Hong Kong.


A leƩer detailing the sponsor’s relaƟonship with the applicant and to be signed by both parƟes.


A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment Contract showing the sponsor’s Įnancial package.


Copy of current residenƟal tenancy agreement in Hong Kong where the couple will live (or
proof of ownership).


Copy of the both the sponsor’s and applicants’ bank statements for the past three months
and/or other supporƟng documents as proof of Įnancial stability of both partners.


Original photos evidencing the sponsor and the applicant’s long-term relaƟonship (ideally
with dates printed on the photos and split over the period of the long-term relaƟonship).


Original passports of both the sponsor and the applicant.

Copy of the sponsor’s Hong Kong IdenƟty Card.

LeƩers or other supporƟng communicaƟons wriƩen by persons/friends (in Hong Kong &
overseas) proving that the long-term relaƟonship is/was known widely in Hong Kong & overseas; and


Documents indicaƟng the sponsor and the applicant were co-habiƟng overseas prior to their
arrival in Hong Kong , (eg phone bills, bank statements/other uƟlity bills, leƩers addressed to
the same address to both of the sponsor and the applicant separately.)

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Defacto Spouse
Notes
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FAMILY VISAS
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SAME SEX PARTNERS TODAY

Proof of Relationship

Pre-existing co-habitation
overseas and prove it or
legal recognition in home
country

PROLONGED
VISITOR VISA
ONLY

“Sponsorship”

Slippers & Pipe

Same sex partner must be
a Hong Kong resident and
able to support the
application

Allows residence but not
much more
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SAME SEX PARTNERS TOMORROW?

SAME SEX PARTNERS TOMORROW?

Mr Justice Andrew Cheung Kui-nung said the Immigration Department’s
differential treatment for same-sex spouses was not “rational”.
“Excluding the foreign worker’s lawfully married (albeit same-sex) spouse
or civil partner under a civil partnership lawfully entered into in a foreign
country from coming to Hong Kong to join the worker is, quite obviously,
counterproductive to attracting the worker to come to or remain in Hong
Kong to work in the first place,” he wrote.
“Equally plainly, excluding such a spouse or civil partner from entering or
remaining in Hong Kong does not advance or help maintain our strict,
stringent immigration policy.”

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

SAME SEX PARTNERS OPEN QUESTIONS

 Will ImmD appeal?
 Does it include civil partnerships as well as legal marriages?
 If including civil partnerships will it extend to same sex spouses?

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

Same Sex Partners
Eligibility
Unfortunately, Hong Kong only recognises tradiƟonal ‘legal dependants’ (heterosexual
spouse and unmarried children under the age of 18) in the issuance of dependant visas. Consequently, same sex partner family members need to be creaƟve in their circumstances. For
example, will you qualify for permissions under one of the other visa categories in your own
right? If not, and your partner as principal visa holder is able to demonstrate capacity to support you whilst you remain in Hong Kong, the only real opƟon is to apply for a prolonged visitor visa. This status is what we have coined a ‘slippers and pipe’ visa in so much as it allows
the holder to remain in Hong Kong for an extended period of Ɵme to avail ‘residency’ but
does not provide permissions to work, join in or establish a business nor undertake a formal
course of study.

Approvability Test
This type of applicaƟon is all about demonstraƟng a pre-exisƟng relaƟonship prior to coming
to Hong Kong and the capacity of the sponsoring partner to put food on the table and a roof
over the head of the sponsored partner. Prolonged visitor visa applicaƟons for same sex partners mirror almost idenƟcally those for Defacto heterosexual partners.

(Click to Watch)

Highlights
Ɣ Dependant visa not available
Ɣ Only prolonged visitor visa
Ɣ Proof of relaƟonship and
cohabitaƟon prior to
arrival in Hong Kong essenƟal
Ɣ Civil union or same sex
marriage overseas not

Structuring Your Argument

recognised
Ɣ Six month period of stay in

This type of applicaƟon requires detailed documentaƟon and explanatory narraƟve as to the
extent of the pre-existence of the relaƟonship and the Įnancial ability of the sponsoring partner to fund the prolonged visit to Hong Kong. Detailed Įnancial informaƟon on both partners
should be prepared seƫng out the mutual means of support. The HKID are concerned that
the prolonged visitor visa holding partner might engage in acƟviƟes not commensurate with
permiƩed acƟvity (i.e. a temptaƟon to work or join in a business illegally) so the Įnancial aspects of the applicaƟon are criƟcal.

the Įrst instance

ComplicaƟng Factors
In cases where the relaƟonship has only commenced aŌer arrival in Hong Kong, the case can
be an uphill struggle to approval.

How to Apply
The applicaƟon together with all of the supporƟng documentaƟon is submiƩed to the
Visitors secƟon at ImmigraƟon Tower. The applicaƟon will not be decided ‘on the spot’ and it
can take between 6-8 months for the Įnal outcome to be noƟĮed. In the interim the applicant will be contacted by the examining oĸcer by fax, phone or occasionally by email, if not
by leƩer through the post. If the applicant’s current period of stay is set to expire whilst the
HKID formally consider the applicaƟon, an interim extension to the current period
of stay will not be available to allow the applicant to remain in Hong Kong pending
determinaƟon of the outcome.

Approval FormaliƟes
Once noƟĮed of the approval, the applicant will be asked to go along to the Visitors secƟon of
the ImmigraƟon Tower for prolonged visitor visa issuance which is usually six months in the
Įrst instance. Extensions will be granted rouƟnely (upon applicaƟon) thereaŌer. If you are
planning to exit Hong Kong within that Ɵme frame you are advised to seek a re-entry permit
so that your prolonged visitor visa consents are not cancelled when you leave Hong Kong and
upon your return to the HKSAR the examining oĸcer will grant you a period of stay
with an expiry date of six months aŌer the date of the original approval.
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Same Sex Partners
Documents Required
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

13.

ApplicaƟon, Family Background and Sponsorship forms fully completed and executed by both the applicant and sponsor.
A declaraƟon leƩer signed by the applicant declaring that he/she will not take up employment, join in a business or
study whilst holding prolonged visitor visa status.
A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible for meeƟng the applicant’s
Įnancial needs in Hong Kong.
A leƩer detailing the sponsor’s relaƟonship with the applicant and to be signed by both parƟes.
A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment Contract showing the
sponsor’s Įnancial package.
Copy of current residenƟal tenancy agreement in Hong Kong where the couple will live (or proof of ownership).
Copy of the both the sponsor’s and applicants’ bank statements for the past three months and/or other supporƟng documents as proof of Įnancial stability of both partners.
Original photos evidencing the sponsor and the applicant’s long-term relaƟonship (ideally with dates printed on the
photos and split over the period of the long-term relaƟonship).
Original passports of both the sponsor and the applicant.
Copy of the sponsor’s Hong Kong IdenƟty Card.
LeƩers or other supporƟng communicaƟons wriƩen by persons/friends (in Hong Kong & overseas) proving that the long
-term relaƟonship is/was known widely in Hong Kong & overseas; and
Documents indicaƟng the sponsor and the applicant were co-habiƟng overseas prior to their arrival in Hong Kong , (eg
phone bills, bank statements/other uƟlity bills, leƩers addressed to the same address to both of the sponsor and the
applicant separately.)
If the partnership has been recognized at civil law in any jurisdicƟon, original and copies of that cerƟĮcaƟon.

Refusal & Appeal
There is no right nor process to appeal the refusal of a prolonged visitor visa applicaƟon.

QT vs The Director of ImmigraƟon
The Court of Appeal ruled that it was a form of indirect discriminaƟon for the ImmigraƟon Department to
base its deĮniƟon of “spouse” on a marriage between a man and a woman, but making clear that granƟng
a dependent visa to QT was not an oĸcial validaƟon of same-sex unions. In a 68-page ruling, the three appeal court judges said the department had failed to demonstrate the visa scheme had been put in place
“raƟonally”, which amounted to indirect discriminaƟon. While the ImmigraƟon Department had argued
that it was obliged to follow the city’s matrimonial law providing only for heterosexual unions, Mr JusƟce
Thomas Au Hing-cheung, the presiding judge at the lower court, ruled that QT’s request was eīecƟvely
asking the department for “backdoor” recogniƟon of same-sex marriage. The appeal judges disagreed, saying the dependant visa was no more than a “privilege”, and had nothing to do with the director of immigraƟon having to follow marital status as deĮned by Hong Kong law. If anything, they argued, the department
would have already contradicted itself by recognising overseas polygamous marriages here, as long as the
person involved brought only one spouse to the city through a dependant visa.Appeal court vice-president
Mr JusƟce Johnson Lam Man-hon said it could not be suggested that granƟng dependant visas to gay couples would endanger the insƟtuƟon of marriage. Against the department’s argument that it might be more
diĸcult to vet homosexual couples, the judges countered that those who had entered same-sex marriages
or civil partnerships overseas should be able to produce the same proof of relaƟonship – a cerƟĮcate – as
heterosexual couples do.“So excluding them by reason of administraƟve workability and convenience is
not raƟonal,” JusƟce of Appeal Jeremy Poon Shiu-chor wrote. “The director [of immigraƟon] has therefore
failed to jusƟfy the indirect discriminaƟon on account of sexual orientaƟon that QT suīers.”
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Pre-Submission
Checklist

Same Sex Partners


ApplicaƟon, Family Background and Sponsorship forms fully completed and executed by both
the applicant and sponsor.


A declaraƟon leƩer signed by the applicant declaring that he/she will not take up employment, join in a business or study whilst holding prolonged visitor visa status.


A conĮrmaƟon leƩer to be signed by the sponsor conĮrming that he/she will be responsible
for meeƟng the applicant’s Įnancial needs in Hong Kong.


A leƩer detailing the sponsor’s relaƟonship with the applicant and to be signed by both parƟes.


A leƩer from the sponsor’s employer/company in Hong Kong and/or a copy of the Employment Contract showing the sponsor’s Įnancial package.


Copy of current residenƟal tenancy agreement in Hong Kong where the couple will live (or
proof of ownership).


Copy of the both the sponsor’s and applicants’ bank statements for the past three months
and/or other supporƟng documents as proof of Įnancial stability of both partners.


Original photos evidencing the sponsor and the applicant’s long-term relaƟonship (ideally
with dates printed on the photos and split over the period of the long-term relaƟonship).


Original passports of both the sponsor and the applicant.

Copy of the sponsor’s Hong Kong IdenƟty Card.

LeƩers or other supporƟng communicaƟons wriƩen by persons/friends (in Hong Kong & overseas) proving that the long-term relaƟonship is/was known widely in Hong Kong & overseas;
and


Documents indicaƟng the sponsor and the applicant were co-habiƟng overseas prior to their
arrival in Hong Kong , (eg phone bills, bank statements/other uƟlity bills, leƩers addressed to
the same address to both of the sponsor and the applicant separately.)


If the partnership has been recognized at law in any jurisdicƟon, original and copies of that
cerƟĮcaƟon.

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Same Sex Partners
Notes
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7KH IDFWV DQG DUJXPHQWV LQ WKLV DSSHDO DUH IXOO\ VHW RXW LQ

0DUULDJH LV QR GRXEW D PRVW LPSRUWDQW VRFLDO DQG OHJDO

7KLVORFDOSRVLWLRQUHJDUGLQJPDUULDJHLVQRWFKDOOHQJHGLQWKH





FRXSOHV IRU DFFHVV WR PDUULDJH LQ 0HPEHU 6WDWHV Schalk and Kopf v

WKH(XURSHDQ&RXUWRI+XPDQ5LJKWVKDVUHSHDWHGO\UHVLVWHGFODLPVE\JD\

SUHSDUHGWRDFFHSWWKHODZDVVKHILQGVLW  7KLVLVQRWVXUSULVLQJDVHYHQ

DSSOLFDQWFRQILUPHGWKDWLQWKLVUHJDUGKHUFOLHQWDQ(QJOLVKZRPDQLV

DSSHDO  0V'LQDK5RVH4& 0U7LPRWK\3DUNHU ZLWK KHU  IRU WKH



SUHVFULEHDFFRUGLQJO\

KHWHURVH[XDO PDUULDJH  7KH PDWULPRQLDO ODZV LQ +RQJ .RQJ DOO

+RQJ .RQJ D FRQVWLWXWLRQDO JXDUDQWHH RI DFFHVV WR PRQRJDPRXV

JHQHUDOO\XQGHUVWRRG  7KHDUWLFOHLQRWKHUZRUGVJLYHVDOOUHVLGHQWVRI

/DZZKLFKJXDUDQWHHV+RQJ.RQJUHVLGHQWVWKHIUHHGRPRIPDUULDJHLV

ZRPDQWRWKHH[FOXVLRQRIDOORWKHUV  7KLVLVKRZDUWLFOHRIWKH%DVLF

PDUULDJHLQ+RQJ.RQJPHDQVWKHYROXQWDU\XQLRQEHWZHHQDPDQDQGD

VPDUULDJHLQ+RQJ.RQJLVPRQRJDPRXVLQQDWXUH  ,QRWKHUZRUGV

EHWZHHQSHUVRQVRIRSSRVLWHVH[  $QGVLQFHWKHPDUULDJHUHIRUPVLQHDUO\

H[FHSWLRQ  ,Q+RQJ.RQJPDUULDJHPHDQVKHWHURVH[XDOPDUULDJHWKDWLV

LQVWLWXWLRQ RQ ZKLFK DQ\ VRFLHW\ LV IRXQGHG DQG +RQJ .RQJ LV QR



Local definition of marriage

MXGJPHQW

3RRQ-$¶VMXGJPHQW  ,ZRXOGJUDWHIXOO\DGRSWWKHPLQWKLVFRQFXUULQJ
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*LYHQWKHXQLTXHLPSRUWDQFHRIPDUULDJHDVDVRFLDODQGOHJDO
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TXRZLWKRXWFULWLFDOWKRXJKW

LQFUHDVLQJQXPEHURISHRSOHDUHQRORQJHUSUHSDUHGWRDFFHSWWKHVWDWXV

WDNHV WKH SRVLWLRQ IRU JUDQWHG  +RZHYHU WLPHV KDYH FKDQJHG DQG DQ

KDVEHHQDIDFWRIOLIHLQ+RQJ.RQJIRUVRPDQ\\HDUVWKDWRQHDOPRVW

LQFOXGLQJJD\FRXSOHVZKRFDQQRWDVDPDWWHURIGRPHVWLFODZJHWPDUULHG

EHWZHHQ KHWHURVH[XDO FRXSOHV ZKR DUH PDUULHG DQG XQPDUULHG FRXSOHV

3



7






6






5






4






3




2


,QGHHG WKLV GLIIHUHQFH LQ WUHDWPHQW LQ PDQ\ DUHDV RI OLIH











UHOHYDQWO\ XQPDUULHG VDPHVH[FRXSOHV
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1



KHWHURVH[XDO FRXSOHVDUHWUHDWHGGLIIHUHQWO\IURPDOORWKHUV±LQFOXGLQJ

0









8QLWHG .LQJGRP DW WKH WLPH ZDV GHVFULEHG  ,Q RWKHU ZRUGV PDUULHG

BellinJHU>@$&SDUDZKHUHWKHDQDORJRXVSRVLWLRQLQWKH
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SHQVLRQVLQKHULWDQFHOLIHLQVXUDQFHSROLFLHVFULPLQDOODZVHHBellinger v

.
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LQVWDQFHKRXVLQJEHQHILWVVRFLDOZHOIDUHEHQHILWVLPPLJUDWLRQWD[DWLRQ

GLIIHUHQWO\ ±YHU\RIWHQEXWQRWDOZD\VPRUHIDYRXUDEO\ WKDQRWKHUVIRU

FULWHULRQ FDUU\LQJ ZLWK LW OHJDO FRQVHTXHQFHV WKDW WUHDW PDUULHG FRXSOHV

XVH WKH VWDWXV RI PDUULDJH DV D TXDOLI\LQJ FRQGLWLRQ RU GLIIHUHQWLDWLQJ

LQVWLWXWLRQLQVRFLHW\LWLVQDWXUDOWRILQGPDQ\ODZVLQ+RQJ.RQJZKLFK
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Differentiation based on the status of marriage

+RQJ.RQJ

$WOHDVWWKDWLVVWLOOWKHSRVLWLRQLQ(XURSHFHUWDLQO\LWLVWKHSRVLWLRQLQ

Aldeguer Tomás v Spain$SSOLFDWLRQ 1R  6HSWHPEHU 

Chapin et Charpentier v France5HTXHVW 1R  -XQH

France  (+55Hamalainen v Finland  %+5&
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Austria    (+55  X v Austria    (+55  Gas v
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7UDGLWLRQDOO\WKHH[SODQDWLRQIRUWKHGLIIHUHQFHLQWUHDWPHQW

,V WKHUH D EHWWHU DQVZHU"  $W ILUVW EOXVK WKH IDFWWKDW ILUVW



UHTXLUHG



MXVWLILFDWLRQ RU IXUWKHU MXVWLILFDWLRQ EH\RQG WKH FRQVWLWXWLRQ LWVHOI LV

SRVVLEO\EHUHJDUGHGE\WKHFRXUWVDVGLVFULPLQDWRU\LQ+RQJ.RQJ  1R

EDFNHGDQGOHJLVODWLYHO\HQGRUVHGDQGWKHUHIRUHE\GHILQLWLRQLWFDQQRW

WUHDWPHQW  ,QRWKHUZRUGVWKHGLIIHUHQFHLQWUHDWPHQWLVFRQVWLWXWLRQDOO\

SURYLGHV WKH SHUIHFW DQG FRPSOHWH H[SODQDWLRQ IRU WKH GLIIHUHQFH LQ

KHWHURVH[XDO PDUULDJH LQ WKH YDULRXV PDWULPRQLDO ODZV LW KDV PDGH

HTXDO DFFHVV WR PDUULDJH KDV LQVWHDG FKRVHQ WR UHVWULFW PDUULDJH WR

ZKLFKLVIUHHWRJREH\RQGWKH%DVLF/DZSURWHFWLRQDQGJUDQWJD\SHRSOH

IRUWKHSURWHFWLRQRIKHWHURVH[XDOSHRSOH DQGVHFRQGO\RXUOHJLVODWXUH

SURWHFWLRQLQWKH%DVLF/DZ ZKLFKLQWKLVUHJDUGGUDZVWKHERWWRPOLQH

KHWHURVH[XDO PDUULDJH LV VRPHWKLQJ VLQJOHG RXW IRU FRQVWLWXWLRQDO



Constitutional explanation

LVDQDQVZHUZKLFKEHJVWKHTXHVWLRQ

FRPPRQVHQVHRUEHOLHIUDWKHUWKDQJLYLQJDQ\UHDVRQV  6RPHPD\VD\LW

DQRWKHUZD\WKLVWUDGLWLRQDOH[SODQDWLRQVLPSO\DSSHDOVWRRQH¶VLQWXLWLRQ

XQGHUFKDOOHQJHLVXVHGKHUHWRH[SODLQZK\WKHFDVHVDUHGLIIHUHQW  3XW

Government>@8.3&SDUDWKHYHU\GLIIHUHQWLDWLQJFULWHULRQ

%DURQHVV+DOH SRLQWHG RXW LQ Rodriguez v Minister of Housing of the

DQG GLIIHUHQW FDVHV VKRXOG EH WUHDWHG GLIIHUHQWO\  +RZHYHU DV

LQWKHRWKHUWKHFRXSOHLVQRW  $IWHUDOOOLNHFDVHVVKRXOGEHWUHDWHGDOLNH

LVVLPSO\WKDWLQRQHFDVHWKHFRXSOHLVODZIXOO\PDUULHGWRHDFKRWKHUDQG



Traditional explanation
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2QWKHIDFHRILWWKLVLVDPRVWDWWUDFWLYHDUJXPHQW  $IWHU

+RZHYHUGRHVWKLVFRQVWLWXWLRQDODQGOHJDOSRVLWLRQLQ+RQJ
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v Eastleigh Borough Council>@$&R v Secretary of State for
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.LQJGRPLQWKHFRQWH[WRIVH[GLVFULPLQDWLRQWRLOOXVWUDWHKHUSRLQWJames

IURP WKH GLIIHUHQW SHQVLRQDEOH DJHV IRU PHQ DQG ZRPHQ LQ WKH 8QLWHG






WKH\ZDQWWR  0V5RVHFLWHGWRXVDQXPEHURIFRPSDUDEOHFDVHVDULVLQJ

QRWLQFOXGLQJVDPHVH[FRXSOHVZKRVLPSO\FDQQRWJHW PDUULHGHYHQLI

4
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2


UHTXLUHGRISHRSOHZKRDUHPDUULHGWKDQWKDWFKDUJHGRQWKRVHZKRDUH









MXVWLILFDWLRQ LW LV GLIILFXOW WR VHH ZK\ D ORZHU HQWUDQFH IHH VKRXOG EH

RQH¶VPDULWDOVWDWXVLVLQP\YLHZLQVWUXFWLYH  ,QWKHDEVHQFHRIJRRG
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1



RIFKDUJLQJGLIIHUHQWHQWUDQFHIHHVWRDSXEOLFVZLPPLQJSRROEDVHGRQ

0









PDUULDJH"  0V5RVHIRUFHIXOO\VXEPLWWHGLQWKHQHJDWLYH  +HUH[DPSOH

RXWWRPDUULHGFRXSOHVDQGXQPDUULHGFRXSOHVGHSHQGLQJRQWKHLUVWDWXVRI
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everyFDVHWKDWLVLQDOODUHDVRIOLIHZKHUHGLIIHUHQWWUHDWPHQWVDUHPHWHG

.









.RQJWKDW,KDYHMXVWGHVFULEHGSURYLGHDVDWLVIDFWRU\DQVZHULQeach and
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The swimming pool example
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DVZHOODVREOLJDWLRQVRQO\FRYHUVPDUULHGFRXSOHV

)RULQVWDQFHRXUODZRQGLYRUFHDQGDQFLOODU\UHOLHIZKLFKFUHDWHVULJKWV

REOLJDWLRQV XQNQRZQ WR XQPDUULHG FRXSOHV KHWHURVH[XDO RU VDPHVH[  

6WDWHVDQFWLRQHG SULYLOHJHG UHODWLRQVKLS WKH\ DOVR DVVXPH YDULRXV

IDYRXUHG E\ VRFLHW\ LQ PDQ\ DVSHFWV OLNHZLVH E\ HQWHULQJ LQWR WKLV

ODZV  ,Q RWKHU ZRUGV PDUULHG KHWHURVH[XDO FRXSOHV DUH E\ GHILQLWLRQ

DQGVRFLDOVWDWXVDQGDFRUSXVRIULJKWVDQGREOLJDWLRQVXQGHUWKHQDWLRQDO

PDUULDJHKDVUHSHDWHGO\VDLGWKDWPDUULDJHFDUULHVZLWKLWDVSHFLDOOHJDO

DOO WKH (XURSHDQ &RXUW LQ UHMHFWLQJ DFFHVV E\ VDPHVH[ FRXSOHV WR
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+RZWKHQGRZHH[SODLQWKLVVZLPPLQJSRROH[DPSOH"  7KH

+RZHYHU HYHQ 0V5RVH DFFHSWHG WKDW WKH ORJLF RI KHU



LQFOXGHGWD[



ZLWKLQWKLVJURXSRIFRUHULJKWVDQGREOLJDWLRQV  $WRQHVWDJHVKHDOVR

PDUULHG FRXSOHV UHJDUGLQJ GLYRUFH DGRSWLRQ DQG LQKHULWDQFH DV IDOOLQJ

RQH DQDO\VHV LW  6KH JDYH WKH H[DPSOHV RI ULJKWV DQG REOLJDWLRQV RI

MXVWLILFDWLRQRUFDQEHHDVLO\MXVWLILHG±DQGLWGRHVQRWPDWWHUZKLFKZD\

OHJDO VWDWXV RI PDUULDJH ZKLFK DOPRVW E\ GHILQLWLRQ UHTXLUH QR

FRUHULJKWVDQGREOLJDWLRQVFRQFHUQLQJVRPHDUHDVRIOLIHJRLQJZLWKWKH

VSHFLDOVWDWXVDQGDFRUSXVRIULJKWVDQGREOLJDWLRQVWKHUHPXVWEHFHUWDLQ

UHSHDWHGDFFHSWDQFHE\WKH(XURSHDQ&RXUWWKDWPDUULDJHFDUULHVZLWKLWD

%HQFK GXULQJ VXEPLVVLRQ WKDW WR JLYH PHDQLQJ DQG VXEVWDQFH WR WKH

H[DPSOHFDQQRWEHFDUULHGWRRIDU  6KHDFFHSWHGWKHVXJJHVWLRQIURPWKH



GLVFULPLQDWRU\

MXVWLILFDWLRQWKHODZVKRXOGDQGGRHVUHJDUGWKHGLIIHUHQWLDOWUHDWPHQWDV

UDLVHGLQUHODWLRQWRXQPDUULHGKHWHURVH[XDOFRXSOHV  ,QWKHDEVHQFHRI

ZKRPKHRUVKHFDQQRWOHJDOO\PDUU\  ,QGHHGWKHVDPHREMHFWLRQFDQEH

VRPHRQHZKRLVOLYLQJOLNHDPDUULHGFRXSOHZLWKDSHUVRQRIWKHVDPHVH[

LQWHQGLQJ VZLPPHU LV PDUULHG WR D SHUVRQ RI WKH RSSRVLWH VH[ RU LV

PDULWDOVWDWXVRIWKHLQWHQGLQJVZLPPHURULQRWKHUZRUGVZKHWKHUWKH

QR DSSDUHQW FRQQHFWLRQ EHWZHHQ WKH XVH RI D VZLPPLQJ SRRO DQG WKH

RIIHUHGE\WKHDXWKRULW\UXQQLQJWKHVZLPPLQJSRROWKHUHLVVLPSO\QRRU

DQVZHU LQ P\ YLHZ LV WKDW EDUULQJ DQ\ JRRG MXVWLILFDWLRQ WKDW FDQ EH



parte Taylor>@,&5

Health>@&0/5R v Secretary of State for Social Security, ex
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:KHWKHUWKHUHLVDQ³obviousUHOHYDQWGLIIHUHQFH´GHSHQGV
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DQGGRHQMR\ULJKWVDQGVKRXOGHUREOLJDWLRQVZKLFKDUHXQLTXHWRWKHPDV

XVDJHFORVHO\FRQQHFWHGZLWKPDUULDJHVXFKWKDWPDUULHGFRXSOHVVKRXOG

FHUWDLQO\DUHDVRIOLIHZKLFKDUHZKHWKHUE\QDWXUHRUE\WUDGLWLRQRUORQJ

GXULQJVXEPLVVLRQGHVFULEHGDERYHZKLFKFRXQVHODFFHSWHG  7KHUHDUH
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7KLV EULQJV PH EDFN WR WKH VXJJHVWLRQ PDGH WR 0V5RVH
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A group of core rights and obligations

PXVWLQP\YLHZEH³REYLRXV´

EHWZHHQDPDUULHGFRXSOHDQGDQXQPDUULHGRQH KHWHURVH[XDORUVDPHVH[ 

DUHDRIOLIHFRQFHUQHGLVVD\GLYRUFHDQGDQFLOODU\UHOLHIWKHGLIIHUHQFH

EHWZHHQDPDUULHGVZLPPHUDQGDQXQPDUULHGRQH  %XWLIWKHFRQWH[WRU

VZLPPLQJ SRRO WKHUH LV OLWWOH LI DQ\ FRQFHLYDEOH UHOHYDQW GLIIHUHQFH

WR D ODUJH H[WHQW RQ WKH FRQWH[W  :KHQ WKH FRQWH[W LV WKH XVH RI D



³
WKHHVVHQWLDOTXHVWLRQIRUWKHFRXUWLVZKHWKHUWKHDOOHJHG
GLVFULPLQDWLRQ WKDW LV WKH GLIIHUHQFH LQ WUHDWPHQW RI ZKLFK
FRPSODLQW LV PDGH FDQ ZLWKVWDQG VFUXWLQ\  6RPHWLPHV WKH
DQVZHUWRWKLVTXHVWLRQZLOOEHSODLQ  7KHUHPD\EHVXFKDQ
REYLRXV UHOHYDQW GLIIHUHQFH EHWZHHQ WKH FODLPDQW DQG WKRVH
ZLWK ZKRP KH VHHNV WR FRPSDUH KLPVHOI WKDW WKHLU VLWXDWLRQV
FDQQRW EH UHJDUGHG DV DQDORJRXV  6RPHWLPHV ZKHUH WKH
SRVLWLRQLVQRWVRFOHDUDGLIIHUHQWDSSURDFKLVFDOOHGIRU  7KHQ
WKHFRXUW¶VVFUXWLQ\PD\EHVWEHGLUHFWHGDWFRQVLGHULQJZKHWKHU
WKHGLIIHUHQWLDWLRQKDVDOHJLWLPDWHDLPDQGZKHWKHUWKHPHDQV
FKRVHQ WR DFKLHYH WKH DLP LV DSSURSULDWH DQG QRW
GLVSURSRUWLRQDWHLQLWVDGYHUVHLPSDFW´

DQVZHULQDFDVHRIDOOHJHGGLVFULPLQDWLRQ

>@  $&  SDUD /RUG1LFKROOV H[SODLQHG WKH FRUH TXHVWLRQ WR
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,Q R (Carson) v Secretary of State for Work and Pensions
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“Obvious, relevant difference” and context
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+RZHYHU ZKHQ D FDVH IDOOV RXWVLGH WKHVH DUHDV RI OLIH





LPDJLQHKRZWKHVWDWXVRIPDUULDJHFRXOGMXVWLI\WKHGLIIHUHQWLDOWUHDWPHQW

TXLWH SODLQO\ EDUULQJ YHU\ VWURQJ MXVWLILFDWLRQ LW ZRXOG EH GLIILFXOW WR

RWKHUV  7KH VZLPPLQJ SRRO H[DPSOH SURYLGHV DQ H[WUHPH FDVH ZKHUH

VWDWXV RI PDUULDJH ZRXOG EH PRUH UHOHYDQW WR WKHVXEMHFW PDWWHU WKDQ LQ

WUHDWPHQWV ZRXOG EH HDVLHU WR MXVWLI\ WKDQ RWKHUV  ,Q VRPH FDVHV WKH

'HSHQGLQJ RQ WKH IDFWV DQG GHSHQGLQJ RQ WKH DUHD LQYROYHG VRPH

PDUULDJH WR GLIIHUHQWLDWH SHRSOH IRU WUHDWPHQW UHTXLUHV MXVWLILFDWLRQ 

WKHUHIRUH WKHUH LV QR REYLRXV UHOHYDQW GLIIHUHQFH XVLQJ WKH VWDWXV RI

LQYROYLQJFRUHULJKWVDQGREOLJDWLRQVXQLTXHWRWKHVWDWXVRIPDUULDJHDQG



VDPHVH[ 

GLIIHUHQFHEHWZHHQDPDUULHGFRXSOHDQGRQHWKDWLVQRW KHWHURVH[XDORU

DUHDV RI OLIH WKH VWDWXV RI PDUULDJH SURYLGHV WKH REYLRXV UHOHYDQW

LWVOHJDOFRQWHQWDQGPHDQLQJ  :KHQWKHFRQWH[WLQYROYHGLVRQHRIWKRVH

LQODZ  $QGWKHFRXUWPXVWEHPRVWVORZLIHYHUWRHPSW\PDUULDJHRI

REOLJDWLRQVWKHOHJDOVWDWXVRIPDUULDJHVLPSO\KDVOLWWOHLIDQ\VXEVWDQFH

REOLJDWLRQV XQLTXH WR PDUULHG FRXSOHV  :LWKRXW WKHVH FRUH ULJKWV DQG

WKHVHDUHDVRIOLIHUHJDUGLQJZKLFKWKHVWDWXVRIPDUULDJHFDUULHVULJKWVDQG

VHOIREYLRXV  'LYRUFHDGRSWLRQDQGLQKHULWDQFHDUHREYLRXVH[DPSOHVRI

GLIIHUHQFH LQ SRVLWLRQ EHWZHHQ WKH PDUULHG DQG WKH XQPDUULHG LV

FRQVLGHUHG DV WUHDWPHQWV WKDW UHTXLUH QR MXVWLILFDWLRQ EHFDXVH WKH

XQPDUULHG FRXSOHV LQFOXGLQJ VDPHVH[ FRXSOHV  VKRXOG VLPSO\ EH

HQWDLOLQJ SULYLOHJHG WUHDWPHQWV WR PDUULHG FRXSOHV DV FRPSDUHG ZLWK

REOLJDWLRQV XQLTXH WR D UHODWLRQVKLS RI PDUULDJH VR PXFK VR WKDW WKH

JR ZLWK WKH VWDWXV RI PDUULDJH PXVW EH UHJDUGHG DV FRUH ULJKWV DQG

PDUULHGSHRSOH  7KHULJKWVDQGREOLJDWLRQVLQWKHVHDUHDVRIOLIHZKLFK
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SUDFWLFDOFRQVLGHUDWLRQV  +RZHYHUWKHUHDUHVWLOORWKHUFRQVLGHUDWLRQVWR
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7






7KHVH DUH YDOLG DQG LQGHHG ZHLJKW\ FRQFHSWXDO DV ZHOO DV
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FDWHJRULVDWLRQ






VRUWRIMXVWLILFDWLRQDQDO\VLVLQRUGHUWRGHFLGHWKHTXHVWLRQRIODEHOVDQG

ILUVWWZRSRLQWVWKDWLQWKHHQGWKHFRXUWPD\VWLOOKDYHWRUHVRUWWRVRPH

4






3




2


EHWWHUVSHQWRQWKHTXHVWLRQRIMXVWLILFDWLRQ  7KLUGO\LWIROORZVIURPWKH









TXHVWLRQ RI ODEHOV DQG FDWHJRULVDWLRQ ZKHQ HIIRUWV FRXOG DQG VKRXOG EH

LQ WKH ODZ DV ZHOO DV DQ XQIUXLWIXO GLJUHVVLRQ RI OHJDO DWWHQWLRQ WR WKH



2






1




1



RIPDUULDJHUHTXLULQJQRMXVWLILFDWLRQZRXOGLQSUDFWLFHOHDGWRXQFHUWDLQW\

0









FRQFHSWRIDJURXSRIFRUHULJKWVDQGREOLJDWLRQVXQLTXHWRWKHUHODWLRQVKLS

WKRXJKW SURFHVV  6HFRQGO\ LW IROORZV IURP WKH ILUVW SRLQW WKDW WKLV
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EDVHG PRUH RQ LQWXLWLRQ DQG XVDJH UDWKHU WKDQ DQ\ HODERUDWH FULWLFDO

.
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WKHFULWHULDIRU PHPEHUVKLS LQWKLV FRUH JURXS DUH LOOGHILQHG± WKH\ DUH

SUREOHPDWLF  7KHPHPEHUVKLSRIWKLVFRUHJURXSLVXQFHUWDLQ  /LNHZLVH

XQLTXH WR WKH UHODWLRQVKLS RI PDUULDJH ZKLFK UHTXLUH QR MXVWLILFDWLRQ LV

)LUVWWKHFRQFHSWRIDJURXSRIFRUHULJKWVSULYLOHJHV DVZHOODVREOLJDWLRQV 

WKHQ"  ,WLVQRWGLIILFXOWWRVHHWKHDWWUDFWLRQRIWKLVDOWHUQDWLYHDSSURDFK 

WUHDWPHQWEDVHGRQWKHVWDWXVRIPDUULDJHWRXQGHUJRWKHMXVWLILFDWLRQWHVW

2QH PLJKW ZHOO DVN ZK\ QRW UHTXLUH HYHU\ GLIIHUHQFH LQ
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Why not justification in all cases?

WKHFRPPRQODZSULQFLSOHRIHTXDOLW\

DQGDUWLFOHRIWKH+RQJ.RQJ%LOORI5LJKWV  ,WZRXOGDOVRIDOOIRXORI

DVGLVFULPLQDWRU\DPDWWHUSURKLELWHGXQGHUDUWLFOHRIWKH%DVLF/DZ

RIPDUULDJHFDQQRWEHMXVWLILHGWKHGLIIHUHQWLDOWUHDWPHQWPXVWEHUHJDUGHG
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LQWHUPVRIHQWUDQFHIHHV  ,IWKHGLIIHUHQWLDWLRQE\UHIHUHQFHWRWKHVWDWXV
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6HFRQGO\WKHFRXUWKHUHLVQRWH[SRXQGLQJOHJDOSULQFLSOHVLQ





GHYHORSLQJOHJDOSULQFLSOHVKDYHSURSHUUHJDUGWRVRFLHW\¶VRZQKLVWRU\

LQGLYLGXDO¶V IUHHGRP DQG OLEHUW\ WKH FRXUW PXVW ZKHQ HQXQFLDWLQJ DQG

KXPDQ ULJKWV HQMR\ DQ RYHUULGLQJ VWDWXV LQ WHUPV RI WKH SURWHFWLRQ RI

VRFLHW\¶V RZQ KLVWRU\  :KLOVW QRQH RI WKLV LV VWDWLF DQG IXQGDPHQWDO

IUHH IURP SUHH[LVWLQJ FXOWXUH WUDGLWLRQV FRUH YDOXHV DQG EHOLHIV RU

VHQVHKHUH IURPVFUDWFK  7KLVLVQRWDEUDQGQHZVRFLHW\ZKHUHRQHLV

DYDFXXP  :HDUHQRWKHUHGHVLJQLQJWKHODZRIPDUULDJH XVHGLQDZLGH



VHOIFRQWUDGLFWLQJSURSRVLWLRQ

PDWWHU RI FRQFHSW WKHUHIRUH UHTXLULQJ MXVWLILFDWLRQ LQ every case LV D

LV QR FRPSDULVRQ EHWZHHQ PDUULDJH DQG DOO RWKHU UHODWLRQVKLSV  $V D

$QGE\GHILQLWLRQPDUULDJHPHDQVDWOHDVWLQVRPHHVVHQWLDODVSHFWVWKHUH

MXVWLILFDWLRQSUHVXSSRVHVWKDWRQHLVGHDOLQJZLWKcomparableVLWXDWLRQV 

PXVW LQ P\ YLHZ EH UHVLVWHG RQ FRQFHSWXDO JURXQGV  %\ GHILQLWLRQ

PHDQLQJWKLVDSSURDFKRIUHTXLULQJMXVWLILFDWLRQLQHDFKDQGHYHU\FDVH

VWDWXVRIPDUULDJHDVKDYLQJVRPHrealOHJDODQGVRFLDOVLJQLILFDQFHDQG

H[SHGLHQW  +RZHYHU IRU VR ORQJ DV VRFLHW\ UHJDUGV PDUULDJH DQG WKH

WHVW RI MXVWLILFDWLRQ PD\ EH PRUH VWUDLJKW IRUZDUG SUDFWLFDO DQG LQGHHG

DQGXVDJH  7RUHTXLUHHYHU\WKLQJWRXQGHUJRIRUPDOO\RURWKHUZLVHWKH

REOLJDWLRQV LQ DFFRUGDQFH ZLWK VRFLHW\¶V RZQ FXOWXUH WUDGLWLRQV KLVWRU\

DQG OHJDO VWDWXV DQG KHQFH D FRUSXV RI ULJKWVSULYLOHJHV DV ZHOO DV

PDUULDJHDVDVRFLDODQGOHJDOLQVWLWXWLRQFDUU\LQJZLWKLWDVSHFLDOVRFLDO

SHRSOHPXVWEHFRUUHFW  )RULW DFFRUGVZLWKVRFLHW\¶VXQGHUVWDQGLQJRI

FDUULHVZLWKLWDJURXSRIFRUHOHJDOULJKWVDQGREOLJDWLRQVXQLTXHWRPDUULHG

&RXUW RI +XPDQ 5LJKWV GRHV WKDW PDUULDJH RU WKH VWDWXV RI PDUULDJH

WDNHLQWRDFFRXQW  )LUVWDVDPDWWHURIFRQFHSWWRDFFHSWDVWKH(XURSHDQ
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REOLJDWLRQVLQWKHDQDO\VLVVHUYHVDWOHDVWRQHLPSRUWDQWDOEHLWLQFLGHQWDO
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ULJKWVSULYLOHJHVDQGREOLJDWLRQVDVDZKROHSDFNDJH

FRUUHVSRQGLQJREOLJDWLRQVLQRWKHUZRUGVRQHPXVWFRQVLGHUDOOUHOHYDQW

RQ LQGLYLGXDO ULJKWVSULYLOHJHV EXW PXVW DOVR ORRN DW WKH DVVRFLDWHG RU

GHSHQGLQJRQWKHIDFWVDQGFRQWH[WYHU\RIWHQRQHVKRXOGQRWRQO\IRFXV
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UHPLQGVRQHWKDWLQFRQVLGHULQJZKHWKHUXQIDYRUDEOHWUHDWPHQWLVLQYROYHG

FRPSODLQDQWPD\EHVXHGRQ  7KHJURXSRIFRUHULJKWVDQGobligations






WKDWLVDFWLRQDEOH  2QO\RQHWKDWUHVXOWVLQOHVVIDYRUDEOHWUHDWPHQWWRWKH

1






IXQFWLRQ  7KDWLVLWUHPLQGVXVWKDWLWLVQRWHYHU\GLIIHUHQWLDOWUHDWPHQW
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7KLUGO\ WKH UHWHQWLRQ RI WKLV JURXS RI FRUH ULJKWV DQG
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DUWLFOHRIWKH%DVLF/DZ 

%HQFK LQ +RQJ .RQJ WKLV PXVW EH VXEMHFW WR WKH UHTXLUHPHQWV LQ

LWLVDPDMRUXQGHUO\LQJSUHPLVHIRUWKHPRGHUQFDOOIRUGLYHUVLW\RQWKH

PHPEHUVRIVRFLHW\LQFOXGLQJWKHFRXUW  7KLVLVQRWKLQJQHZDQGLQGHHG

PRXOG±DOEHLWWRYDU\LQJH[WHQWVDQGGHJUHHVDQGLQGLIIHUHQWZD\V±DOO

WUDGLWLRQV FXOWXUH FRUH YDOXHV DQG EHOLHIV ± WKHVH PDWWHUV DIWHU DOO GR

ZKHUH LW LV DSSURSULDWH WR GR VR  LV VLPSO\ WR UHIOHFW VRFLHW\¶V KLVWRU\

7KHFRXUWQHHGQRWVK\IURPRUEHDVKDPHGRIWKLVZKHQZKDWLWLVGRLQJ

DGPLW DV UHSUHVHQWLQJ QRWKLQJ RWKHU WKDQ RQH¶V ³LQWXLWLRQ´ RU ³LQVWLQFW´ 

DV³REYLRXV´RU³FRPPRQVHQVH´DGLUHFWLRQZKLFKPDQ\ZRXOGIUDQNO\

WKH\ZRXOGSRLQWWRZDUGVDSDUWLFXODUGLUHFWLRQZKLFKLVVLPSO\GHVFULEHG

DQGDEVWUDFWDVWKH\DUHVXEWOHDQGLQFDSDEOHRIPXFKHODERUDWLRQ  2IWHQ

UHOHYDQFHDQGVLJQLILFDQFHRIWKHVHPDWWHUVDUHYHU\RIWHQDVEURDGJHQHUDO
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WUDGLWLRQV FXOWXUH FRUH YDOXHV DQG EHOLHIV  *LYHQ WKHLU QDWXUH WKH
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$V WR SUDFWLFDO FRQVLGHUDWLRQV ILUVW MXVWLILFDWLRQ LQYROYHV

$V IRU WKH FDVHV Rodriguez LQYROYHG KRXVLQJ EHQHILWV LQ





WRERRNDGRXEOHEHGGHGURRPDWDSULYDWHKRWHOLQ(QJODQGZDVLQLVVXH 

PDUULDJH  Preddy v Bull>@:/5ZDVDFDVHZKHUHWKHULJKW

*LEUDOWDU ZKHUH OLNH +RQJ .RQJ WKH ODZ RQO\ DOORZV KHWHURVH[XDO



KXPDQULJKWWRHTXDOLW\LQDQDGPLQLVWUDWLYHO\DQGSUDFWLFDOO\IHDVLEOHZD\

REOLJDWLRQVWKDWDUHXQLTXHWRWKDWVWDWXVDQGXSKROGLQJWKHIXQGDPHQWDO

PDUULDJH D UHDO VLJQLILFDQFH LQ ODZ LQ WHUPV RI WKH ULJKWVSULYLOHJHV DQG

ULJKWEDODQFHLVWKHUHE\VWUXFNEHWZHHQJLYLQJPDUULDJHDQGWKHVWDWXVRI

LW GRHV QRW DQG UHTXLUHV MXVWLILFDWLRQ IRU LWV ODZIXOQHVV  ,Q P\ YLHZ D

JURXSRIFRUHULJKWVDQGREOLJDWLRQVRQHVKRXOGSURFHHGRQWKHEDVLVWKDW

ULJKWRUSULYLOHJHFRQIHUUHGRQDPDUULHGFRXSOHFOHDUO\IDOOVZLWKLQWKLV

DSSURDFK WKDW XQOHVV WKH SRVLWLRQ LV REYLRXV WKDW LV XQOHVV D SDUWLFXODU

PDUULDJHZRXOGGLVDSSHDULIRQHZHUHWRDGRSWDV,WKLQNRQHVKRXOGWKH

FRQFHSWRIDJURXSRIFRUHULJKWVDQGREOLJDWLRQVXQLTXHWRWKHVWDWXVRI

WKHUHDVRQLQJ  7KLUGO\PDQ\RIWKHSHUFHLYHGSUREOHPVRIUHWDLQLQJWKLV

PDWWHU  &DOOLQJLWMXVWLILFDWLRQZRXOGQRWSHUVHLPSURYHWKHTXDOLW\RI

RIFRUHULJKWVDQGREOLJDWLRQVRUDWDODWHUVWDJHRIMXVWLILFDWLRQGRHVQRW

HODERUDWLRQVD\LQJLWDWWKHILOWHULQJVWDJHEDVHGRQWKHFRQFHSWRIDJURXS

VRPHWKLQJ LV REYLRXV DQG FRPPRQVHQVH DQG QRW FDSDEOH RI PXFK

6HFRQGO\WKHDUJXPHQWRIODEHOVDQGFDWHJRULVDWLRQFXWVERWKZD\V  ,I

RXWFRPH DQG FRXOG EH XQIDLU DQG GHWULPHQWDO WR JRRG DGPLQLVWUDWLRQ 

'HSHQGLQJ RQ WKH IDFWV WKLV PD\ PDNH D GLIIHUHQFH LQ WKH OLWLJDWLRQ

LQGLUHFW GLVFULPLQDWLRQ  WR WKH DXWKRULW\ WR MXVWLI\ WKH GLIIHUHQWLDWLRQ 

WUHDWPHQW LQ UHOHYDQWO\ FRPSDUDEOH VLWXDWLRQV RU D SULPD IDFLH FDVH RI

UHYHUVLQJ WKH EXUGHQ IURP WKH DSSOLFDQW WR SURYH D FDVH RI GLIIHUHQWLDO
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ZKLFKWKHUHIRUHUHTXLUHQRMXVWLILFDWLRQ"

LQFOXGLQJUHOHYDQWO\XQPDUULHGJD\FRXSOHVZKRFDQQRWJHWPDUULHGDQG

XQLTXH WR PDUULHG FRXSOHV ZKLFK DUH QRW RSHQ WR DOO RWKHU SHRSOH

PDUULDJH FDUULHV ZLWK LW VSHFLDO DQG SULYLOHJHG ULJKWV DQG REOLJDWLRQV 

EHORQJ WR WKLV JURXS RI DUHDV RI OLIH LQ UHODWLRQ WR ZKLFK WKH VWDWXV RI
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7KHSUHVHQWFDVHFRQFHUQVLPPLJUDWLRQ  'RHVLPPLJUDWLRQ











VHFRQGVWDJHRIMXVWLILFDWLRQLVHQJDJHG
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GLIIHUHQWLDO WUHDWPHQW KDV EHHQ PDGH RXW DQG ZKHWKHU WKHUHIRUH WKH

0









QDPHO\ LPPLJUDWLRQ ZKHQ GHFLGLQJ ZKHWKHU D SULPD IDFLH FDVH RI

KRZ , ZRXOG DSSURDFK WKH VXEMHFW PDWWHU LQYROYHG LQ WKH SUHVHQW FDVH
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7KHZRUNDELOLW\RIWKLVDSSURDFKWKDW,SUHIHULVLOOXVWUDWHGE\
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Is immigration within this core group?
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RULHQWDWLRQWREHMXVWLILHG

WKH GLIIHUHQFHV LQ WUHDWPHQW EDVHG GLUHFWO\ RU LQGLUHFWO\ RQ VH[XDO

DVQRWRUQRWREYLRXVO\IDOOLQJZLWKLQWKDWFRUHJURXSDQGWKXVUHTXLUHG

WKH\DOOFRQVLGHUHGWKHVXEMHFWPDWWHUVLQYROYHGLQWKHLUUHVSHFWLYHFDVHV

REOLJDWLRQVDVVRFLDWHGZLWKWKHVSHFLDOVWDWXVRIPDUULDJHLWLVSODLQWKDW

GLG WKH FRXUWV GZHOO RQ WKH FRQWHQW RI WKH JURXS RI FRUH ULJKWV DQG

UHTXLULQJMXVWLILFDWLRQ  $V,UHDGWKHPDOWKRXJKLQQRQHRIWKHVHFDVHV

TXHVWLRQV RI GLVFULPLQDWLRQ EDVHG RQ VH[XDO RULHQWDWLRQ UDLVHG DV RQHV

=HDODQGRIDQ,WDOLDQQDWLRQDO  ,QWKHVHFDVHVWKHFRXUWVDOOUHJDUGHGWKH

JUDQW D UHVLGHQFH SHUPLW WR WKH XQPDUULHG VDPHVH[ SDUWQHU IURP 1HZ

WKH(XURSHDQ&RXUWRI+XPDQ5LJKWVKDGWRGHDOZLWK,WDO\¶VUHIXVDOWR
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,QTaddeucci and McCall v Italy$SSOLFDWLRQ1R-XQH





$



9






8






7






6






5






4






3






2






1






0






/






.






-






,






+






*






)






(






'






&






%






$



$PRQRJDPRXVPDUULDJHLQYROYHVWKHYROXQWDU\XQLRQRIWZR

+RZHYHU WKLV DQDO\VLV RYHUORRNV VHYHUDO LPSRUWDQW IDFWV 





UHTXLUHPHQWV DQG SUHYDLOLQJ FLUFXPVWDQFHV RI WKH FRXQWU\ RU SODFH LQ

RQWKHSDUWRIWKHDXWKRULWLHVZKLFKLVW\SLFDOO\LQIRUPHGE\WKHXQLTXH

LPPLJUDWLRQLQ+RQJ.RQJLQYROYHVWKHH[HUFLVHRIDYHU\ZLGHGLVFUHWLRQ

UHOHYDQW RYHUVHDV VLWXDWLRQ V   )XUWKHUPRUH LPPLJUDWLRQ SDUWLFXODUO\

E\ GHILQLWLRQ UHTXLUHV RQH WR FRQVLGHU QRW RQO\ WKH ORFDO EXW DOVR WKH

WKH8QLWHG.LQJGRPDOVRFDUULHVZLWKLWVXFKKDOOPDUNV  ,PPLJUDWLRQ

WKHSUHVHQWFDVHDOORZHGLQDQLQFUHDVLQJQXPEHURIFRXQWULHVLQFOXGLQJ

UHODWLRQVKLSRUDFLYLOSDUWQHUVKLSUHODWLRQVKLSVXFKDVWKHRQHLQYROYHGLQ

ORQJHU H[FOXVLYH WR VXFK D UHODWLRQVKLS  $ VDPHVH[ PDUULDJH

KDOOPDUNV RI D KHWHURVH[XDO PDUULDJH UHODWLRQVKLS WKH\ DUH QRW RU QR

)LUVW ZKLOVW RQHQHVV WRJHWKHUQHVV MRLQWQHVV DQG PXWXDOLW\ DUH



FRXSOHVDQGXQPDUULHGFRXSOHVUHVSHFWLYHO\

MXVWLILFDWLRQ IRU WKH HQWDLOLQJ GLIIHUHQFH LQ WUHDWPHQW EHWZHHQ PDUULHG

WKHVWDWXVRIPDUULDJHDQGLVWKHUHIRUHH[HPSWHGIURPWKHUHTXLUHPHQWRI

JURXSRIDUHDVRIOLIHFDUU\LQJZLWKLWFRUHULJKWVDQGREOLJDWLRQVXQLTXHWR

YLHZHG RQH FRXOG DUJXH WKDW LPPLJUDWLRQ PXVW EHORQJ WR WKLV VSHFLDO

EURDGVHQVHKHUHWRLQFOXGHDOOW\SHVRIHQWU\DQGVWD\DSSOLFDWLRQV   7KXV

DFFRUGHGLPSRUWDQFHLQGHFLGLQJDUHOHYDQWLPPLJUDWLRQPDWWHU XVHGLQD

LV WKHUHIRUH QRW GLIILFXOW WR VHH ZK\ WKH VWDWXV RI PDUULDJH LV RIWHQ

PXWXDOLW\DUHDOOKDOOPDUNVRIPDUULDJH  ,QWKHFRQWH[WRILPPLJUDWLRQLW

DQG VRFLDOO\  ,Q RWKHU ZRUGV RQHQHVV WRJHWKHUQHVV MRLQWQHVV

WRJHWKHUDQGXQLWHDVRQHWKHWZRLQGLYLGXDOVIRUPDQ\SXUSRVHVOHJDOO\

VHSDUDWH DQG GLVWLQFW SHUVRQV  0DUULDJH SURYLGHV WKH PHDQV WR MRLQ

LQGLYLGXDOV RWKHUZLVH UHJDUGHG E\ ODZ DQG VRFLHW\  DV WZR GLIIHUHQW
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)RU LQVWDQFH LQ WKH SUHVHQW FDVH WKHUH LV VLPSO\ QR OHJDO
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SDUWQHUVKLSIURPWKHUHTXLUHPHQWRIMXVWLILFDWLRQ

LPPLJUDWLRQSROLF\RIPDUULHGVDPHVH[FRXSOHVRUFRXSOHVXQGHUDFLYLO

WKDW UHTXLUHV H[HPSWLQJ WKH GLIIHUHQWLDO WUHDWPHQW XQGHU D SDUWLFXODU

QHFHVVDU\RUREYLRXVOLQNEHWZHHQLPPLJUDWLRQDQGWKHVWDWXVRIPDUULDJH
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,QRWKHUZRUGVLQP\YLHZWKHUHLVQRLQKHUHQWRURWKHUZLVH

'LUHFWRUZKRHQMR\VDZLGHGLVFUHWLRQLQIRUPXODWLQJDQGLPSOHPHQWLQJ

KLVSROLFLHV

RI LPSRUWDQFH DOO GHSHQGLQJRQ WKHIDFWV DQG WKHUHOHYDQW SROLF\ RI WKH






LPPLJUDWLRQPDWWHUVWKHLUPDUULDJHVWDWXVPD\DVVXPHDYDU\LQJGHJUHH
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2QWKHRWKHUKDQGHYHQIRUPDUULHGKHWHURVH[XDOFRXSOHVLQ













-

.RQJZKLFKDUHRIFRXUVHQRWVWDWLF
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OLPLWHGH[WHQW   ,WDOOGHSHQGVRQWKHQHHGVDQGFLUFXPVWDQFHVRI+RQJ

+






*









SHRSOH ZKR DUH SDUWLHV WR SRO\JDPRXV PDUULDJHV LQ IDFW LW GRHV ± WR D

PDUULHG VDPHVH[ FRXSOHV RU FRXSOHV XQGHU D FLYLO SDUWQHUVKLS RU HYHQ

LPSHGLPHQWWRWKH'LUHFWRUH[SDQGLQJKLVGHSHQGDQWYLVDSROLF\WRFRYHU
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RIUHDVRQVDOORZHGWRHQWHUDQGVWD\RQYDULRXVFRQGLWLRQV

UHJDUGHGDVXQPDUULHGXQGHUGRPHVWLFPDWULPRQLDOODZDUHIRUDYDULHW\

RIDOOVRUWVRIUHODWLRQVKLSVLQFOXGLQJXQPDUULHGFRXSOHVDVZHOODVFRXSOHV

EHVLGHWKHVWDWXVRIPDUULDJHDQGYHU\RIWHQWKHQHWUHVXOWLVWKDWSHRSOH
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TXHVWLRQ  ,PPLJUDWLRQ DOVR E\ GHILQLWLRQ LV DIIHFWHG E\ PDQ\ IDFWRUV
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7KH UHVXOW LQ WKLV DSSHDO PXVW WKHUHIRUH WXUQ RQ WKH

([FOXGLQJ WKH IRUHLJQ ZRUNHU¶V ODZIXOO\ PDUULHG DOEHLW

(TXDOO\SODLQO\H[FOXGLQJVXFKDVSRXVHRUFLYLOSDUWQHUIURP





TXDQWLW\XQGHUWKHSROLF\HDFKIRUHLJQZRUNHULVRQO\HQWLWOHGWRDSSO\WR

ERWKWKHTXDQWLW\DQGTXDOLW\RIWKHHQWUDQWVWR+RQJ.RQJ  ,QWHUPVRI

VWULQJHQW LPPLJUDWLRQ SROLF\ PHDQV LQ WKH SUHVHQW FRQWH[W FRQWUROOLQJ

RXU VWULFW VWULQJHQW LPPLJUDWLRQ SROLF\ HLWKHU  0DLQWDLQLQJ D VWULFW

HQWHULQJRUUHPDLQLQJLQ+RQJ.RQJGRHVQRWDGYDQFHRUKHOSPDLQWDLQ



UHPDLQLQ+RQJ.RQJWRZRUNLQWKHILUVWSODFH

TXLWHREYLRXVO\FRXQWHUSURGXFWLYHWRDWWUDFWLQJWKHZRUNHUWRFRPHWRRU

LQWRLQDIRUHLJQFRXQWU\IURPFRPLQJWR+RQJ.RQJWRMRLQWKHZRUNHULV

VDPHVH[ VSRXVHRUFLYLOSDUWQHUXQGHUDFLYLOSDUWQHUVKLSODZIXOO\HQWHUHG



DV\VWHPRIHIIHFWLYHVWULFWDQGVWULQJHQWLPPLJUDWLRQFRQWURO

WKHULJKWWDOHQWDQGVNLOOVWRFRPHWR+RQJ.RQJWRZRUNDQGWKHQHHGIRU

EHWZHHQPDLQWDLQLQJ+RQJ.RQJ¶VFRQWLQXHGDELOLW\WRDWWUDFWSHRSOHRI

IRU WKH 'LUHFWRU UHSKUDVHG LW GXULQJ VXEPLVVLRQ LV WR VWULNH D EDODQFH

SUHFLVHO\WKHOHJLWLPDWHDLPRIWKHSROLF\DV0V0RQLFD&DUVV)ULVN4&

+.&)$5  SDUD  7KH MXVWLILFDWLRQ LQ WKH SUHVHQW FDVH RU PRUH

DSSURDFK WR MXVWLILFDWLRQ Fok Chun Wa v Hospital Authority   

DUWLFOH   RI WKH+RQJ .RQJ %LOO RI 5LJKWV WKH FRXUW DGRSWV DVWULFW

JURXQG WKDW LV VH[XDO RULHQWDWLRQ ZKLFK IDOOV ZLWKLQ ³RWKHU VWDWXV´ LQ

GLIIHUHQWLDO WUHDWPHQW LV EDVHG LQGLUHFWO\  RQ DQ LQKHUHQWO\ ³VXVSHFW´

VRPHRQH OLNH WKH DSSOLFDQW XQGHU KLV GHSHQGDQW YLVD SROLF\  6LQFH WKH

MXVWLILFDWLRQSXWIRUZDUGE\WKH'LUHFWRUIRUWKHGLIIHUHQWLDOWUHDWPHQWRI



Justification
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<HW WKRVH WZR FRQVLGHUDWLRQV DUH WKH RQO\ UHDVRQV RU

E\ DQ XQPDUULHG KHWHURVH[XDO FRXSOH ZKR FKRRVHV QRW WR JHW PDUULHG  
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MXVWLILFDWLRQWKHQHHGWRGUDZDEULJKWOLQHGRHVQRWPHDQDEULJKWOLQHWKDW

FKDUDFWHULVWLFV´ Fok Chun Wa SDUD   $EVHQW VRPH VXEVWDQWLYH

,W ³VWULNHV DW WKH KHDUW RI FRUHYDOXHV UHODWLQJ WR SHUVRQDO RU KXPDQ

SUHVHQWFDVHWKHGLIIHUHQWLDWLRQLVEDVHG LQGLUHFWO\ RQVH[XDORULHQWDWLRQ 

FRQWH[WWKHFRXUWZRXOGEHPRVWUHOXFWDQWWRLQWHUIHUH  +RZHYHULQWKH

DQG WKXV KDUGVKLS LQ VRPH LQGLYLGXDO FDVHV  *LYHQ WKH LPPLJUDWLRQ

E\GHILQLWLRQWKRVHIDOOLQJRQWKHZURQJVLGHRIWKHOLQHWREHH[FOXGHG

RUVRPHWKLQJLQKHUHQWO\VXVSHFW  7KHQHHGWRGUDZDFOHDUOLQHHQWDLOV
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)RULQWKDWFDVHWKHGLIIHUHQWLDOWUHDWPHQWLVQRWEDVHGRQVH[XDORULHQWDWLRQ

7KLVPD\ZHOOE\LWVHOIEHVXIILFLHQWMXVWLILFDWLRQLQWKHFDVHRIDFKDOOHQJH






VDNHRIDGPLQLVWUDWLYHZRUNDELOLW\DQGFRQYHQLHQFHLVIXOO\DFNQRZOHGJHG 
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7KHQHHGWRGUDZDEULJKWOLQHLQLPPLJUDWLRQPDWWHUVIRUWKH
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FRQQHFWLRQEHWZHHQWKHOHJLWLPDWHDLPSXWIRUZDUGDQGWKHPHDQVDGRSWHG
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FDQQRW EH MXVWLILHG RQ WKRVH WZR JURXQGV  7KHUH LV VLPSO\ QR UDWLRQDO
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GHSHQGDQWYLVDSROLF\XQGHUFKDOOHQJH  4XLWHSODLQO\WKHFKDOOHQJHGSDUW

MXVWLILFDWLRQ SXW IRUZDUG E\ WKH 'LUHFWRU IRU WKH UHOHYDQW SDUW RI WKH



HLWKHU

DGYDQFH WKH DLP RI PDLQWDLQLQJ D VWULFW RU VWULQJHQW LPPLJUDWLRQ SROLF\

UHOHYDQW  7KXVDQDO\VHGWKHUHVWULFWLRQWRKHWHURVH[XDOVSRXVHVGRHVQRW

TXDOLW\ ZKHWKHU WKH VSRXVH LV KHWHURVH[XDO RU JD\ FDQQRW SRVVLEO\ EH

LVRIWKHVDPHVH[RUGLIIHUHQWVH[LVQHLWKHUKHUHQRUWKHUH  ,QWHUPVRI
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EULQJRQHVSRXVHWRMRLQKLPRUKHULQ+RQJ.RQJ  :KHWKHUWKDWVSRXVH
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*LYHQ ZKDW KDV EHHQ SXW IRUZDUG DV MXVWLILFDWLRQ DQG

)RU WKHVH UHDVRQV DQG IRU WKRVH JLYHQ E\ 3RRQ-$ ZKLFK ,

,UHVSHFWIXOO\DJUHHZLWKWKHMXGJPHQWVRIWKH&KLHI-XGJHDQG





LQFOXGLQJWKRVHZKRFRXOGQRWPDUU\XQGHUWKHODZVLQ+RQJ.RQJGXHWR

WR VXFK FRUH IHDWXUHV GLIIHUHQFH LQ WUHDWPHQW IRU XQPDUULHG SHUVRQV

SULYLOHJHVRUHYHQREOLJDWLRQV SHUWDLQLQJWRDPDUULDJH)RUPDWWHUVUHODWHG

VKRXOG UHFRJQL]H WKDW WKHUH DUH FRUH FKDUDFWHULVWLFV EH LW FDOOHG ULJKWV

3RRQ -$$V H[SODLQHG E\ WKH &KLHI -XGJH LW LV LPSRUWDQW WKDW WKH ODZ



+RQ/DP93

RIWKHRUGHUVDQGGLUHFWLRQVWKDWKHSURSRVHV

KDYHQRWRWKHUZLVHFRYHUHG,DJUHHWKLVDSSHDOPXVWEHDOORZHGLQWHUPV



Conclusion

MXVWLILFDWLRQZKHWKHUDWWKHKHDULQJEHORZRURQDSSHDOEHIRUHXV

DVVHUWHGLQWKHHYLGHQFH  /HDUQHGFRXQVHOGLGQRWSXWIRUZDUGDQ\VXFK

YDOXHV  1RVXFKMXVWLILFDWLRQRUOHJLWLPDWHDLPZDVUHOLHGRQ  1RQHZDV

FRQVWLWXWHG E\ WUDGLWLRQDO KHWHURVH[XDO  PDUULDJH DQG WKH DVVRFLDWHG

WUDGLWLRQDO FRQFHSW RI KHWHURVH[XDO  PDUULDJH RU WKH WUDGLWLRQDO IDPLO\

SROLF\ ZLWK D OHJLWLPDWH DLP WR IRU LQVWDQFH XSKROG DQG PDLQWDLQ WKH

WKHUHIRUHZKDWKDV notEHHQSXWIRUZDUGDVVXFK,VD\QRWKLQJDERXWD



UHODWLQJWRSHUVRQDORUKXPDQFKDUDFWHULVWLFVFDQEHGUDZQ

LVRWKHUZLVHGLVFULPLQDWRU\LQQDWXUHRUHIIHFWRQWKHEDVLVRIDFRUHYDOXH
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7KLV LV QRW WKH SURSHU RFFDVLRQ IRU WKH &RXUW WR DWWHPSW D

WKHHOLJLELOLW\RIDQRYHUVHDVFRXSOHIRUGHSHQGDQWYLVDGRHVQRWIDOOZLWKLQ

)RUWKHUHDVRQVJLYHQE\P\/RUGVWKH'LUHFWRU¶VDSSOLFDWLRQ

7KH %DVLF /DZ SURWHFWV IUHHGRP RI PDUULDJH JHQHUDOO\
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ZHOODVFRQVWLWXWLRQDOSXUSRVHVVHHW v Registrar  +.&)$5

6




XQGHUVWRRG DV D UHIHUHQFH WR KHWHURVH[XDO PDUULDJH IRU FRPPRQ ODZ DV
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EHDOORZHG

RIWKHSROLF\FDQQRWEHMXVWLILHG,WKHUHIRUHDJUHHWKDWWKHDSSHDOVKRXOG
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MXVWLILHG
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WKHFRUHVSKHUHRIDPDUULDJH+HQFHWKHGLIIHUHQFHLQWUHDWPHQWKDVWREH

FRXQWULHVJLYLQJOHJDOUHFRJQLWLRQWRVDPHVH[PDUULDJHRUFLYLOSDUWQHUVKLS 






/






.

ZLWKKLJKPRELOLW\RILQWHUQDWLRQDOSRSXODWLRQ VRPHRIWKHPFRPLQJIURP

VXIILFHVIRUXVWRKROGWKDWLQWKHFRQWH[WRI+RQJ.RQJDVDSOXUDOLVWLFFLW\






UHIUDLQ IURP VD\LQJ PRUH WKDQ LV QHFHVVDU\ )RU SUHVHQW SXUSRVHV LW

EHQHILWRIYHU\LQGHSWKVXEPLVVLRQVLQWKLVUHJDUG,QWKHFLUFXPVWDQFHV,
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,




,






GHILQLWLRQRIWKHFRUHFKDUDFWHULVWLFVRIDPDUULDJHDVZHGRQRWKDYHWKH
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LVFRQVWLWXWLRQDOO\VRXQG 

WUHDWPHQW7KHMXVWLILFDWLRQWHVWKDVWREHDSSOLHGWRDVVHVVLIWKHPHDVXUH

WKH PHUH XVH RI PDUULDJH DV D FULWHULRQ FDQQRW per se MXVWLI\ XQHTXDO

OLIHRUVXEMHFWPDWWHUVWKDWGRHVQRWIDOOLQWRWKHFRUHVSKHUHRIDPDUULDJH



*






)






(






'

2QWKHRWKHUKDQGLQUHVSHFWRIDPHDVXUHLQRWKHUDUHDVRI
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WKHDSSOLFDWLRQRIWKHWHQHWWKDWGLIIHUHQWFDVHVVKRXOGEHWUHDWHGGLIIHUHQWO\ 
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RQH¶VVH[XDORULHQWDWLRQ FDQQRWEHUHJDUGHGDVGLVFULPLQDWRU\,WLVVLPSO\
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7KLV DSSHDO UDLVHG DQ LPSRUWDQW TXHVWLRQ  ZKHWKHU WKH

INTRODUCTION

,WDURVHLQWKLVZD\





$VVHWRXWLQVHFWLRQ$EHORZ





E\UHDVRQRIPDULWDOVWDWXV



³&3$´ EHFDXVHRIWKHGLIIHUHQWLDOWUHDWPHQWFRQFHUQLQJHOLJLELOLW\

ZKLFK WKH\ FRQWUDFWHG LQ (QJODQG XQGHU WKH &LYLO 3DUWQHUVKLS $FW 

47ZKRLVDVDPHVH[SDUWQHURIKHUVSRQVRU66LQDFLYLOSDUWQHUVKLS

FRQVWLWXWHVGLVFULPLQDWLRQEDVHGRQVH[XDORULHQWDWLRQDJDLQVWWKHDSSHOODQW

3ROLF\   DV DSSOLHG E\ WKH 'LUHFWRU RI ,PPLJUDWLRQ ³WKH 'LUHFWRU´ 



A.

+RQ3RRQ-$

MXVWLI\WKHGLIIHUHQWLDOWUHDWPHQWWKHSROLF\LVLQEUHDFKRIDUW 

FLYLO SDUWQHUVKLS RYHUVHDV +HQFH LQ WKH DEVHQFH RI FRJHQW JURXQGV WR

DSHUVRQZKRKDVXQGHUJRQHDOHJDOO\UHFRJQL]HGVDPHVH[PDUULDJHRU

ZRXOGEHHQGDQJHUHGVLPSO\EHFDXVHDGHSHQGDQWYLVDFRXOGEHJUDQWHGWR

VXJJHVWHG  WKDW WKH LQVWLWXWLRQ RI PDUULDJH DV SUDFWLVHG LQ +RQJ .RQJ

FOHDUO\PRUHUHOHYDQWDQGLWFDQQRWEHVXJJHVWHG DQGWKH'LUHFWRUKDVQRW

ULJKWKDVSULRULW\RYHUWKHRWKHU,QWKHSUHVHQWFDVHWKHULJKWRIHTXDOLW\LV

ULJKWV DUH FRQVWLWXWLRQDOO\ HQWUHQFKHG DQG LQ WKH H\HV RI WKH ODZQHLWKHU

DW>@ XQGHUDUWLFOHDQGWKHULJKWRIHTXDOLW\XQGHUDUWLFOH%RWK
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A1.

The Policy
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6HHWKH*XLGHERRNIRU(QWU\IRU5HVLGHQFHDV'HSHQGDQWVLQ+RQJ.RQJLVVXHGE\WKH
,PPLJUDWLRQ'HSDUWPHQW ³WKH*XLGHERRN´ 








5






4






3






HOVHZKHUHHLWKHUDVFLYLOSDUWQHUVKLSRUVDPHVH[PDUULDJH  $VWKH\DUH

LQ WKH ODWWHU FDVH ZKHWKHU WKHLU UHODWLRQVKLS LV RQH WKDW LV OHJDOL]HG

LUUHVSHFWLYHRIZKHWKHUWKH\DUHKHWHURVH[XDORUKRPRVH[XDOSDUWQHUVRU
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EHORZ   6R DSSOLHG WKH 3ROLF\ H[FOXGHV DOO XQPDUULHG FRXSOHV

RI +RQJ .RQJ  , ZLOO UHIHU WR WKLV DV ³WKH (OLJLELOLW\ 5HTXLUHPHQW´






PDUULDJHDVLWLVWKHRQO\IRUPRIYDOLGPDUULDJHUHFRJQL]HGXQGHUWKHODZ

LQ>@UHIHUVRQO\WRKXVEDQGDQGZLIHLQDKHWHURVH[XDODQGPRQRJDPRXV

1






0




,QDSSO\LQJWKH3ROLF\WKH'LUHFWRUPDLQWDLQVWKDW³VSRXVH´











.






-






,






+






*



F
WKH VSRQVRU LV DEOH WR VXSSRUW WKH GHSHQGDQW¶V
OLYLQJDWDVWDQGDUGZHOODERYHWKHVXEVLVWHQFHOHYHODQG
SURYLGH KLPKHU ZLWK VXLWDEOH DFFRPPRGDWLRQ LQ WKH
+.6$5´

E
WKHUHLVQRNQRZQUHFRUGWRWKHGHWULPHQWRIWKH
DSSOLFDQWDQG

D
WKHUHLVUHDVRQDEOHSURRIRIDJHQXLQHUHODWLRQVKLS
EHWZHHQWKHDSSOLFDQWDQGWKHVSRQVRU

 
$Q DSSOLFDWLRQ IRU DGPLVVLRQ RI D GHSHQGDQW PD\ EH
IDYRXUDEO\FRQVLGHUHGLI
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KLVKHUVSRXVHDQG

E
KLVKHUXQPDUULHGGHSHQGHQWFKLOGXQGHUWKHDJH
RI

D
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³
)RUDVSRQVRUZKRKDVEHHQDGPLWWHGLQWRWKH+.6$5WR
WDNHXSHPSOR\PHQW«WKHIROORZLQJGHSHQGDQWVPD\DSSO\WR
MRLQKLPKHUIRUUHVLGHQFHLQWKH+.6$5
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7KH3ROLF\LVFRXFKHGLQWKHVHWHUPV 
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47LVD%ULWLVKQDWLRQDO  +HUVDPHVH[SDUWQHU66LVDGXDO

QT’s application

 
7RDFKLHYHWKHVDLGOHJLWLPDWHDLPWKH'LUHFWRUDGRSWVD
EULJKWOLQH UXOH EDVHG RQ PDULWDO VWDWXV DV GHILQHG E\ +RQJ
.RQJ¶V PDWULPRQLDO ODZ DQG ZKLFK WKH 'LUHFWRU LV REOLJHG WR
IROORZDQGJLYHHIIHFWWRDQGZKLFKSURYLGHVIRUOHJDOFHUWDLQW\
DQG DGPLQLVWUDWLYH ZRUNDELOLW\ DQG FRQYHQLHQFH ZKLFK LV
UDWLRQDOO\ FRQQHFWHG ZLWK WKH VDLG DLP DQG LV QR PRUH WKDQ
QHFHVVDU\WRDFFRPSOLVKWKHVDLGDLP´ 

³
7KHGLIIHUHQFHLQWUHDWPHQWSXUVXHVWKHOHJLWLPDWHDLPRI
VWULNLQJ D EDODQFH EHWZHHQ   PDLQWDLQLQJ +RQJ .RQJ¶V
FRQWLQXHGDELOLW\WRDWWUDFWSHRSOHZLWKWKHULJKWWDOHQWDQGVNLOOV
WRFRPHWR+RQJ.RQJWRZRUN E\JLYLQJWKHPWKHFKRLFHRI
EULQJLQJLQWKHLUFORVHVWGHSHQGDQWVWROLYHZLWKWKHPLQ+RQJ
.RQJDQGWRFDUHIRUDQGVXSSRUWWKHPLQ+RQJ.RQJ DQG  
WKH QHHG IRU D V\VWHP RI HIIHFWLYH VWULFW DQG VWULQJHQW
LPPLJUDWLRQ FRQWURO LQ WKH OLJKW RI +RQJ .RQJ¶V VPDOO
JHRJUDSKLFDO VL]H KXJH SRSXODWLRQ VXEVWDQWLDO LQWDNH RI
LPPLJUDQWV UHODWLYHO\ KLJK SHU FDSLWDO LQFRPH DQG OLYLQJ
VWDQGDUG DQG ORFDO OLYLQJ DQG MRE PDUNHW FRQGLWLRQV ZKLFK
EULQJFRQVWDQWDQGKLJKSUHVVXUHRQ+RQJ.RQJ¶VVRFLHW\DVD
ZKROH LQ SDUWLFXODU WKH ODERXU PDUNHW VRFLDO EHQHILWV V\VWHP
KRXVLQJHGXFDWLRQDQGLQIUDVWUXFWXUH

7KH'LUHFWRUMXVWLILHVWKH(OLJLELOLW\5HTXLUHPHQWWKXV



EHHQOLYLQJDVDIDPLO\  7KH\GRQRWKDYHDQ\FKLOGUHQ



FLYLOSDUWQHUVKLSLQ(QJODQGSXUVXDQWWRWKH&3$  7KH\KDYHVLQFH

VLQFHGHYHORSHGDVWDEOHUHODWLRQVKLS  ,Q0D\WKH\HQWHUHGLQWRD

QDWLRQDORI6RXWK$IULFDDQG*UHDW%ULWDLQ  7KH\PHWLQDQGKDG



A2.



VLPSO\GRQRWPHHWWKH(OLJLELOLW\5HTXLUHPHQW

QRW PDUULHG LQ WKH VHQVH DV XQGHUVWRRG LQ WKH ODZ RI +RQJ .RQJ WKH\
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,QPLG66ZDVRIIHUHGHPSOR\PHQWE\DFRPSDQ\LQ

,PPLJUDWLRQ 'HSDUWPHQW DQG 47¶V VROLFLWRUV HQVXHG  (YHQWXDOO\ E\ D
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,Q)HEUXDU\WKH'LUHFWRUZURWHWR47¶VVROLFLWRUVLQGLFDWLQJWKDWRQKXPDQLWDULDQ
FRQVLGHUDWLRQVUHODWLQJWRKHUKHDOWKKHZDVSUHSDUHGWRLVVXHDQHQWU\YLVDSHUPLWWLQJ
KHUWRUHPDLQLQ+RQJ.RQJIRUPRQWKVSURYLGHGWKDWKHUWUDYHOGRFXPHQWLVYDOLG
ZLWKRXW EHLQJ VXEMHFW WR WKH FRQGLWLRQV RI VWD\ FXUUHQWO\ DSSOLFDEOH WR KHU XQGHU WKH
³YLVLWRU´ VWDWXV  47 KRZHYHU GHFOLQHG WR DFFHSW LW DQG FRQWLQXHG WR SXUVXH KHU
DSSOLFDWLRQ IRU MXGLFLDO UHYLHZ  ,W LV EHFDXVH DV D YLVLWRU 47 ZLOO UHFHLYH OHVV
IDYRXUDEOH WUHDWPHQWV WKDQ DV D GHSHQGDQW 0V5RVH H[SODLQHG  )RU H[DPSOH D
GHSHQGDQWZKRKDVRUGLQDULO\UHVLGHGLQWKH+.6$5IRUDFRQWLQXRXVSHULRGRIQRWOHVV

4

4
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'HFLVLRQ´ 

VWDWLQJHIIHFWLYHO\WKDWVKHGLGQRWPHHWWKH(OLJLELOLW\5HTXLUHPHQW  ³WKH

JURXQG WKDW VKH ZDV QRW D ³VSRXVH´ ZLWKLQ WKH PHDQLQJ RI WKH 3ROLF\
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OHWWHUGDWHG-XQHWKH'LUHFWRUUHMHFWHG47¶VDSSOLFDWLRQRQWKH

GHSHQGDQW YLVD ZLWK 66 DV KHU VSRQVRU  &RUUHVSRQGHQFH EHWZHHQ WKH






/




2Q  -DQXDU\  47 PDGH D IUHVK DSSOLFDWLRQ IRU D

.

.










-




ZDVUHIXVHGRQ$XJXVW
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2Q$SULO47DSSOLHGIRUDQHPSOR\PHQWYLVDZKLFK
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H[WHQGHGZKHQHYHUUHTXLUHG

H[WHQGHG IURP WLPH WR WLPH  47 UHPDLQV DV D YLVLWRU ZLWK KHU VWD\

FRQWLQXHVWRVWD\LQ+RQJ.RQJRQWKHVWUHQJWKRIWKHHPSOR\PHQWYLVD

66 FDPH RQ WKH HPSOR\PHQW YLVD ZKHUHDV 47 FDPH DV D YLVLWRU  66

 $XJXVW   2Q  6HSWHPEHU  WKH\ PRYHG WR +RQJ .RQJ 

DGHSHQGDQWYLVDZDVZLWKGUDZQ  66ZDVLVVXHGDQHPSOR\PHQWYLVDRQ

DFFRPSDQ\LQJGHSHQGDQW  /DWHURQ$XJXVW47¶VDSSOLFDWLRQIRU

,PPLJUDWLRQ 'HSDUWPHQW RQ  -XQH  LQFOXGLQJ 47 DV KHU

+RQJ .RQJ  6KH WKHQ DSSOLHG IRU DQ HPSOR\PHQW YLVD ZLWK WKH
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47 FRPSODLQHG WKDW WKH 3ROLF\ DV DSSOLHG E\ WKH 'LUHFWRU

JUDICIAL REVIEW







6KH VRXJKW WKH UHOLHI RI TXDVKLQJ WKH 'HFLVLRQ DQG

DQGRIWKH+RQJ.RQJ%LOORI5LJKWV   

ZLWKDUWLFOHVDQGRIWKH%DVLF/DZDQGDUWLFOHV

7KH 'HFLVLRQ LV XQFRQVWLWXWLRQDO EHFDXVH LW LV LQFRQVLVWHQW

LQWKHZD\DVKHGRHV

7KH'LUHFWRUKDVPLVDSSOLHGWKH3ROLF\E\FRQVWUXLQJ³VSRXVH´

DFFRUGLQJO\LVWednesburyXQUHDVRQDEOH

7KH 'HFLVLRQ LV GLVFULPLQDWRU\ DQG XQMXVWLILHG DQG

,QKHU)RUP47UDLVHGWKUHHJURXQGVRIFKDOOHQJH

Grounds of review



RI
XQFRQVWLWXWLRQDO

RULHQWDWLRQ

SHUVRQV

FRQFHUQHG

WKH\

WKDQ\HDUVPD\DSSO\IRUWKHULJKWRIDERGHLQWKH+.6$5LQDFFRUGDQFHZLWKWKHODZ
VHH>@RIWKH*XLGHERRN  $YLVLWRUGRHVQRWHQMR\VLPLODUWUHDWPHQWV 

WKH



DUH

IDYRXUDEOHFRQGLWLRQVRIVWD\RQWKHJURXQGRQO\RIWKHVH[XDO

WKH 3ROLF\ SXUSRUW WR DXWKRUL]H WKH LPSRVLWLRQ RI OHVV

,PPLJUDWLRQ 2UGLQDQFH &DS  ³WKH 2UGLQDQFH´  DQGRU

7R WKH H[WHQW WKDW VHFWLRQV   D  DQG  $  RI WKH





GHFODUDWLRQVWKDW





B1.

'HFLVLRQ

,Q2FWREHUVKHWRRNRXWSURFHHGLQJVEHORZWRMXGLFLDOO\UHYLHZWKH

FRQVWLWXWHGGLVFULPLQDWLRQDJDLQVWKHURQDFFRXQWRIKHUVH[XDORULHQWDWLRQ 



B.
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B2.

7KHZRUG³VSRXVH´ZLWKLQWKHSUHYDLOLQJLPPLJUDWLRQSROLF\
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PRQRJDPRXVDQGKHWHURVH[XDO  +HIXUWKHUQRWHGWKDW47GLGQRWVHHNWR

/DVWO\ KH QRWHG WKDW XQGHU WKH ODZ RI +RQJ .RQJ PDUULDJH LV

DQG ZLIH RI D KHWHURVH[XDO PDUULDJH DQG H[FOXGHV VDPHVH[ FRXSOHV 

FLYLOSDUWQHUVKLS  )RXUWKXQGHUFRPPRQODZ³VSRXVH´PHDQVKXVEDQG

VRFLDOSHUVRQDODQGOHJDOFRQVHTXHQFHVZKLFKFRXOGZHOOEHGLIIHUHQWIURP

VSHFLDO OHJDO VWDWXV ZLWK QHZ OHJDO ULJKWV DQG REOLJDWLRQV JLYLQJ ULVH WR

ZLGHO\UHFRJQL]HGQRWLRQWKDWPDUULDJHFRQIHUVXSRQWKHPDUULHGFRXSOHD

Fo Chun Wa SHU 0D &- DW >@ ± >@   7KLUG KH DFNQRZOHGJHG WKH

YDOXHV LQFOXGLQJ VH[XDO RULHQWDWLRQ WR D VHYHUH VFUXWLQ\ DJDLQ FLWLQJ

VXEMHFW D FKDOOHQJHG GHFLVLRQ ZKLFK LV VDLG WR KDYH RIIHQGHG WKH FRUH

WR DGRSW D VWULFW LPPLJUDWLRQ SROLF\ EXW WKH FRXUW ZRXOG QHYHUWKHOHVV

+.&)$5DW>@±>@  6HFRQGKHQRWHGWKH'LUHFWRULVHQWLWOHG

HQXQFLDWHG E\ 0D &- LQ Fok Chun Wa v Hospital Authority   

SULQFLSOHV   )LUVWKHDGRSWHGWKHJHQHUDODSSURDFKWRGLVFULPLQDWLRQDV
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7KH OHDUQHG -XGJH SUHIDFHG KLV DQDO\VLV ZLWK ILYH EDVLF
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RIUHYLHZ






%\ D MXGJPHQW KDQGHG GRZQ RQ  0DUFK  $X-

GLVPLVVHG47¶VDSSOLFDWLRQIRUMXGLFLDOUHYLHZUHMHFWLQJDOOWKUHHJURXQGV
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Au J’s judgment

PDUULDJHOLNHVDPHVH[UHODWLRQVKLS

&



DSSOLFDEOH WR WKH GHSHQGDQWV LQFOXGHV D SDUW\ WR VHWWOHG
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)RUWKHUHDVRQVWKDWKHJDYHWKH-XGJHWRRNWKHYLHZWKDW47















-XGJPHQW>@±>@LQSDUWLFXODU>@
-XGJPHQW>@±>@
-XGJPHQW>@
-XGJPHQW>@
-XGJPHQW>@
-XGJPHQW>@



VWDWXVDVGHILQHGE\+RQJ.RQJ¶VPDWULPRQLDOODZV   7KXV



7KH'LUHFWRULVREOLJHGWRIROORZDQGJLYHHIIHFWWRPDULWDO

+RQJ.RQJWKDWLVDKHWHURVH[XDODQGPRQRJDPRXVPDUULDJH 

VKRXOGDGRSWWKHOHJDOPHDQLQJRIPDUULDJHDVUHFRJQL]HGLQ

LQ+RQJ.RQJ   7RDSSO\WKH3ROLF\ODZIXOO\WKH'LUHFWRU



LPSOHPHQWDWLRQDQGDSSOLFDWLRQKDYHWREHUHJDUGHGDVODZIXO

HQWLWOHG WR KDYH UHJDUG WR WKH FRQVLGHUDWLRQ WKDW LWV

7KH'LUHFWRUKDVWRODZIXOO\DSSO\WKH3ROLF\   +HPXVWEH



DGPLQLVWUDWLYHFRQYHQLHQFHRILPSOHPHQWDWLRQ 



FRQVLGHUDWLRQV UHODWLQJ WR FODULW\ FHUWDLQW\ RI WKH OLQH DQG

FRQWURO  +H PXVW DOVR EH HQWLWOHG WR WDNH LQWR DFFRXQW

7KH'LUHFWRULVHQWLWOHGWRGUDZDEULJKWOLQHLQLPPLJUDWLRQ

GLIIHUHQWLDOWUHDWPHQW

DQGXQPDUULHGSHUVRQVDUHVXIILFLHQWWRMXVWLI\WKHFRPSODLQHG

TXHVWLRQ ZKHWKHU WKH GLIIHUHQFHV LQ VWDWXV EHWZHHQ PDUULHG

,PPLJUDWLRQ FRQWURO LV WKH SURSHU FRQWH[W LQ ZKLFK WKH









WUHDWPHQWXQGHUWKH3ROLF\  +HUHDVRQHGWKDW

LQ D VXIILFLHQWO\ UHOHYDQW GLIIHUHQW SRVLWLRQ WR MXVWLI\ WKH GLIIHUHQWLDO

ZKRDUHQRWPDUULHGRQWKHRQHKDQGDQGPDUULHGSHUVRQVRQWKHRWKHUDUH

RU WKRVH ZKR DUH SDUWLHV WR D KRPRVH[XDO RU KHWHURVH[XDO  UHODWLRQVKLS



XQGHUWKHH[LVWLQJ+RQJ.RQJODZVZDVXQODZIXORUXQFRQVWLWXWLRQDO

FRQWHQGWKDWWKHQRQUHFRJQLWLRQRIVDPHVH[PDUULDJHRUFLYLOSDUWQHUVKLS
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7KH -XGJH WKHQ GHDOW ZLWK WKH VXEPLVVLRQV RI 0U7LPRWK\
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Affairs >@ =$&&  Ghaidan v Godin-Mendoza >@ 8.+/ 

National Coalition for Gay and Lesbian Equality v Minister of Home

+H DOVR GLVWLQJXLVKHG WKH FDVHV WKDW 0U3DUNHU FLWHG LQ VXSSRUW WKDW LV

WKHUHDVRQVWKDWKHJDYHWKH-XGJHUHMHFWHGHDFKRIFRXQVHO¶VVXEPLVVLRQV 

3ROLF\ZDVQRWEDVHGRQPDULWDOVWDWXVEXWRQVH[XDORULHQWDWLRQ   )RU



3DUNHU FRXQVHO IRU 47 DV WR ZK\ WKH GLIIHUHQWLDO WUHDWPHQW XQGHU WKH
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FDVHZLWKUHIHUHQFHWRWKHFRQWH[WRILPPLJUDWLRQFRQWURO 



WKH(XURSHDQ&RXUWRI+XPDQ5LJKWVDUHHTXDOO\DSSOLFDEOHLQWKHSUHVHQW

France  (+55QRWLQJWKDWWKHDQDO\VHVDQGREVHUYDWLRQVE\
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,QKLVDQDO\VLVWKH-XGJHSODFHGSDUWLFXODUUHOLDQFHRQGas v
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RIWKHLPSOHPHQWDWLRQRIWKH3ROLF\ 
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WRZRUNLQ+RQJ.RQJDQGKDYLQJUHJDUGWRWKHODZIXOQHVV

LQKLVWLJKWLPPLJUDWLRQFRQWUROWRDWWUDFWIRUHLJQHUVWRFRPH






GUDZWKHEULJKWOLQHLQRUGHUWRVWULNHWKHEDODQFHWRKDYHURRP

LQ+RQJ.RQJWKH'LUHFWRULVHQWUXVWHGZLWKWKHGLVFUHWLRQWR

DQGWDOHQWHGIRUHLJQHUVZKRPD\EHSUHSDUHGWRFRPHWRZRUN

IRUGHSHQGDQWYLVDDQGKHQFHWKHSRWHQWLDOQXPEHURIVNLOOHG

:KLOHWKH3ROLF\ZLOOLQHYLWDEO\OLPLWWKHHOLJLEOHDSSOLFDQWV

PD\DSSO\WRMRLQWKHVSRQVRULQ+RQJ.RQJDVDGHSHQGDQW 
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VSRXVHRIDPDUULDJHYDOLGO\UHFRJQL]HGLQ+RQJ.RQJZKR

&



DQGXQPDUULHGSHUVRQVDQGXQGHUWKDWLWLVRQO\WKHVSRQVRU¶V
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WKH'LUHFWRULVHQWLWOHGWRGUDZDEULJKWOLQHEHWZHHQPDUULHG





$



9






8






7






6






5






4






3






2






1






0






/






.






-






,






+






*






)






(






'






&






%






$



7KH -XGJH WKHQ GHDOW ZLWK WKH VHFRQG DQG WKLUG JURXQGV RI

,QKHUQRWLFHRIDSSHDO47UDLVHGWKUHHJURXQGVRIDSSHDO

QT’s submissions

OVERVIEW OF THE PARTIES’ STANCE BEFORE THE COURT

,QKHURUDOVXEPLVVLRQV0V'LQDK5RVH4& DSSHDULQJZLWK

FKDOOHQJH 

7KH -XGJH HUUHG LQ GHFOLQLQJ WR FRQVLGHU KHU FRQVWLWXWLRQDO

PLVDSSOLHGWKH3ROLF\DQGWKDWVKHIDOOVZLWKLQLW

7KH-XGJHHUUHGLQUHMHFWLQJKHUFRQWHQWLRQWKDWWKH'LUHFWRU

WRDQRSSRVLWHVH[SDUWQHU

DUHOHYDQWO\GLIIHUHQWSRVLWLRQWRDVWUDLJKWDSSOLFDQWPDUULHG

EHLQJLQDFLYLOSDUWQHUVKLSZLWKKHUVDPHVH[SDUWQHUZDVLQ

7KH -XGJH HUUHG LQ ILQGLQJ WKDW VKH E\ UHDVRQ RQO\ RI KHU









-XGJPHQW>@
-XGJPHQW>@±>@
-XGJPHQW>@±>@





0U3DUNHU  RQO\ IRFXVHG RQ WKH ILUVW JURXQG RI DSSHDO  6KH VLPSO\









PLUURULQJKHUWKUHHJURXQGVRIMXGLFLDOUHYLHZ



C1.

C.

GLVFULPLQDWLRQWKHWKLUGJURXQGGLGQRWDULVHIRUKLVFRQVLGHUDWLRQ

MXGLFLDO UHYLHZ KH UHMHFWHG WKH VHFRQG JURXQG   6LQFH WKHUH ZDV QR



UHYLHZ YHU\ EULHIO\  ,Q OLJKW RI KLV FRQFOXVLRQ RQ WKH ILUVW JURXQG RI



RULHQWDWLRQ 



QR TXHVWLRQ RI GLVFULPLQDWLRQ GLUHFW RU LQGLUHFW  EDVHG RQ VH[XDO

DQGPreddy and Hall v Bull>@8.6&  +HFRQFOXGHGWKDWWKHUHLV
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,WLVDFFRUGLQJO\GLVFULPLQDWRU\WRWUHDWWKHPLQWKHVDPHZD\

FRXSOHZKRKDYHWKHFKRLFHWRPDUU\RUQRWDVWKH\SOHDVH 

.RQJDUHVLJQLILFDQWO\GLIIHUHQWIURPWKRVHRIDKHWHURVH[XDO

PDUULDJHRUFLYLOSDUWQHUVKLSFDQQRWEHUHFRJQL]HGLQ+RQJ

SOHDVH   7KH FLUFXPVWDQFHV RI D VDPHVH[ FRXSOH ZKRVH

KHWHURVH[XDOFRXSOHVZKRFDQFKRRVHWRPDUU\RUQRWDVWKH\
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XQGHU +RQJ .RQJ ODZ LQ WKH VDPH ZD\ DV XQPDUULHG

WUHDWV³XQPDUULHG´VDPHVH[FRXSOHVZKRFDQQRWEHPDUULHG






.RQJ PRUH IDYRXUDEO\ WKDQ WKRVH ZKR DUH QRW WKH 3ROLF\

DUHUHFRJQL]HGDVPDUULHGIRUWKHSXUSRVHVRIWKHODZRI+RQJ

1






$OWHUQDWLYHO\LIWKH3ROLF\LVYLHZHGDVWUHDWLQJDOOWKRVHZKR




0



/









RULHQWDWLRQ

7KLV FRQVWLWXWHV GLVFULPLQDWLRQ RQ WKH JURXQG RI VH[XDO

.
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UHOHYDQWO\ VLPLODUO\ VLWXDWLRQ DUH OHVV IDYRXUDEO\ WUHDWHG 

DOOVDPHVH[PDUULHGFRXSOHVDQGFLYLOSDUWQHUVZKRDUHLQD

-



DOOKHWHURVH[XDOPDUULHGFRXSOHVEHQHILWIURPWKH3ROLF\EXW

$FFRUGLQJWRWKHLQWHUSUHWDWLRQWKH'LUHFWRUJLYHVWR³VSRXVH´











,
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'HFLVLRQLVGLVFULPLQDWRU\RQWKUHHDOWHUQDWLYHEDVHV
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0V5RVHVXEPLWWHGWKDWWKH3ROLF\DQGLWVDSSOLFDWLRQLQWKH
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WKHILUVWJURXQGWKHRWKHUWZRJURXQGVZRXOGQRWWDNHKHUDQ\IXUWKHU

XQUHDVRQDEOH  6KHGRHVQRWQHHGWKHRWKHUWZRJURXQGV  ,IVKHIDLOVRQ

GLVFULPLQDWRU\EDVHGRQVH[XDORULHQWDWLRQDQGLVDFFRUGLQJO\Wednesbury

WKLV DSSHDO  ,I VKH VXFFHHGV RQ WKH ILUVW JURXQG WKH 'HFLVLRQ LV

DVVKHULJKWO\DFNQRZOHGJHGWKHILUVWJURXQGRIDSSHDOLVGHWHUPLQDWLYHRI

DEDQGRQLQJ WKHP  0V5RVH¶V DSSURDFK LV ZLWK UHVSHFW UHDOLVWLF  )RU
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DGRSWHGKHUZULWWHQVXEPLVVLRQVIRUWKHRWKHUWZRJURXQGVWKRXJKZLWKRXW
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)URPDVHULHVRILQWHUQDWLRQDODXWKRULWLHV0V5RVHGUHZWKH

DFFRUGLQJO\LQGLUHFWO\GLVFULPLQDWRU\

GLVDGYDQWDJHE\FRPSDULVRQZLWKKHWHURVH[XDOFRXSOHVDQGLV

VDPHVH[ FRXSOHV DW D VHULRXV DQG GLVSURSRUWLRQDWH

IDFWXDOO\QHXWUDO SROLF\ RI JHQHUDO DSSOLFDWLRQ LW SODFHV

WR VSRXVHV DV GHILQHG LQ WKH 3ROLF\ LV UHJDUGHG DV D

$OWHUQDWLYHO\LIWKH3ROLF\RIJUDQWLQJGHSHQGDQWYLVDVRQO\

7KH EXUGHQ WKHUHIRUH IDOOV RQ WKH 'LUHFWRU WR VKRZ

0V 5RVH PDGH LW FOHDU LQ KHU RUDO VXEPLVVLRQV WKDW GHVSLWH



WROLPLWKHUFDVHWRFLYLOSDUWQHUVKLSDQGVDPHVH[PDUULDJH



VDPHVH[FRXSOHVHWWOHGLQDPDUULDJHOLNHUHODWLRQVKLS  6KHZDVFRQWHQW

ZKDWZDVSOHDGHGLQWKH)RUPKHUDUJXPHQWVGLGQRWH[WHQGWRFRYHUD



MXVWLILFDWLRQ  7KDWKHKDVIDLOHGWRGR0V5RVHDUJXHG



FDQEHREMHFWLYHO\MXVWLILHG

EHFDXVHRIWKHLUVH[XDORULHQWDWLRQDQGWKDWZRXOGEHXQODZIXOXQOHVVLW

LVWRH[FOXGHVDPHVH[SHRSOHZKRFDQQRWPDUU\IURPWKHEHQHILWHQWLUHO\

GHSHQGDQWYLVDFRQGLWLRQDORQPDUULDJHEHFDXVHWKHHIIHFWRIVXFKDSROLF\

GLVFULPLQDWRU\ IRU WKH 6WDWH WR PDNH DFFHVV WR EHQHILWV VXFK DV WKH

WR PDUU\ RU LQ ZKLFK WKHLU SDUWQHUVKLSV DUH QRW OHJDOO\ UHFRJQL]HG LW LV

FRQFOXVLRQWKDWLQDVLWXDWLRQLQZKLFKVDPHVH[FRXSOHVDUHQRWSHUPLWWHG
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C2.

The Director’s submissions

$VDIDOOEDFNSRVLWLRQ0V&DUVV)ULVNVXEPLWWHGWKDWHYHQLI
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WKH3ROLF\LVGLVFULPLQDWRU\LWLVMXVWLILHGLQWKHZD\DVWKH'LUHFWRUKDV
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YLVDXQGHUWKH3ROLF\

LQFOXGLQJGHSHQGDQWVWDWXVZKLFKXQGHUOLHVWKHDSSOLFDWLRQIRUDGHSHQGDQW

WKDW WKH\ GR QRW KDYH DFFHVV WR WKH FRUH ULJKWV WKDW JR ZLWK PDUULDJH

+RQJ.RQJGRHVQRWJUDQWVDPHVH[FRXSOHVDFFHVVWRPDUULDJHLWIROORZV

PDUULHGFRXSOHZLWKDEXQGOHRIULJKWVDQGREOLJDWLRQV  6LQFHWKHODZRI

ZHOOHVWDEOLVKHGSURSRVLWLRQWKDWPDUULDJHFRQIHUVDVSHFLDOVWDWXVRQWKH

DQG QRW RQ VH[XDO RULHQWDWLRQ  6KH DQFKRUHG KHU VXEPLVVLRQ RQ WKH

3ROLF\LVQRWGLVFULPLQDWRU\EHFDXVHLWGUDZVWKHEULJKWOLQHRQPDUULDJH
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7KH PDLQ SODQN RI 0V &DUVV)ULVN¶V VXEPLVVLRQ LV WKDW WKH
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SRVLWLRQWRDPDUULHGFRXSOHRURSSRVLWHFRXSOH  

VWDWXVXQGHUWKH3ROLF\47DQG66DUHQRWLQDFRPSDUDEOH

PDUULDJHDQGWKHLQFLGHQFHRIPDUULDJHLQFOXGLQJGHSHQGDQW

,WLVQRWLQGLUHFWO\GLVFULPLQDWRU\EHFDXVHIRUWKHSXUSRVHRI

FRXSOHV

FRXSOHV DQG DSSOLHV HTXDOO\ WR XQPDUULHG RSSRVLWH VH[

,WLVQRWGLUHFWO\GLVFULPLQDWRU\DVLWGRHVQRWWDUJHWVDPHVH[
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GLVFULPLQDWRU\IRUWZRUHDVRQV

DQG 0V *UDFH &KRZ  IRU WKH 'LUHFWRU DUJXHG WKDW WKH 3ROLF\ LV QRW
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0V&DUVV)ULVN4& DSSHDULQJZLWK0U6WHZDUW:RQJ6&
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7KLVLVWKHILUVWRFFDVLRQZKHUHWKHTXHVWLRQLIWKH(OLJLELOLW\

IDENTIFYING THE PROPER APPROACH

'LVFULPLQDWLRQ EDVHG RQ VH[XDO RULHQWDWLRQ OLNH DQ\ RWKHU

The principle of equality



³
'LVFULPLQDWLRQ
LV
DQ
LQVLGLRXV
SUDFWLFH 
'LVFULPLQDWRU\ODZXQGHUPLQHVWKHUXOHRIODZEHFDXVHLWLVWKH
DQWLWKHVLV RI IDLUQHVV  ,W EULQJV WKH ODZ LQWR GLVUHSXWH  ,W
EUHHGVUHVHQWPHQW  ,WIRVWHUVDQLQHTXDOLW\RIRXWORRNZKLFKLV
GHPHDQLQJDOLNHWRWKRVHXQIDLUO\EHQHILWHGDQGWKRVHXQIDLUO\
SUHMXGLFHG´



7KH SULQFLSOH RI HTXDOLW\ SURKLELWV GLVFULPLQDWLRQ  ,Q
GhaidanVXSUD/RUG1LFKROOVDW>@FRQGHPQHGGLVFULPLQDWLRQWKXV



Pointu>@$&SHU/RUG+RIIPDQQDWS&±'

DW JRRG DGPLQLVWUDWLRQ DQG UHVSRQVLEOH JRYHUQDQFH  VHH Matadeenv

H[HUFLVHRISRZHUE\DQ\SXEOLFDXWKRULW\LQDGHPRFUDWLFVRFLHW\DLPLQJ

(PEHGGHG LQ WKH UXOH RI ODZ WKH SULQFLSOH RI HTXDOLW\ XQGHUSLQV WKH

IRUP RI GLVFULPLQDWLRQ RIIHQGV WKH FDUGLQDO SULQFLSOH RI HTXDOLW\  



D1.

GHULYHWKHSURSHUDSSURDFKIURPWKHIROORZLQJDQDO\VLV

WKHLVVXHVLQYROYHGWRHQDEOHRQHWRDUULYHDWWKHFRUUHFWDQVZHU  $QG,

WRLGHQWLI\DWWKHRXWVHWDSULQFLSOHGDSSURDFKWREHDGRSWHGLQH[DPLQLQJ

RULHQWDWLRQDULVHVIRUDSSHOODWHGHWHUPLQDWLRQ,WLVLQP\YLHZLPSHUDWLYH

5HTXLUHPHQWLQWKH3ROLF\FRQVWLWXWHVGLVFULPLQDWLRQRQDFFRXQWRIVH[XDO
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,Q OLNH YHLQ /L &- VDLG LQ Secretary for Justice v Yau Yuk

:KLOH ERWK /RUG 1LFKROOV DQG /L &- UHIHUUHG WR

LPPLJUDWLRQFRQWUROE\WKH'LUHFWRU  :KLOHWKH3ROLF\KDVLWVVWDWXWRU\
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6HHIRUH[DPSOHVHFWLRQRQJHQHUDOSURYLVLRQVDVWRLPPLJUDWLRQFRQWURODQGVHFWLRQ
RQSHUPLVVLRQWRODQGDQGFRQGLWLRQVRIVWD\
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XQGHUSLQQLQJIRUWKHUHDVRQVVHWRXWDERYHWKH'LUHFWRUPXVWDSSO\LWLQ

LVHYLGHQWO\IRUPXODWHGDQGLPSOHPHQWHGDVSDUWRIWKHRYHUDOOVWULQJHQW






LPPLJUDWLRQFRQWUROIRU+RQJ.RQJXQGHUWKH2UGLQDQFH  7KH3ROLF\
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+HUH WKH 'LUHFWRU HQMR\V ZLGH VWDWXWRU\ SRZHUV RQ
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ZLOODSSO\WRLWZLWKIXOOIRUFH
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GLIIHUHQWFRQWH[WVPD\DOVRDULVH  :KHQLWGRHVWKHSULQFLSOHRIHTXDOLW\
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WKHP GLVFULPLQDWLRQ E\ ZD\ RI D JRYHUQPHQW GHFLVLRQ RU SROLF\ LQ

³GLVFULPLQDWRU\ODZ´EHFDXVHRIWKHFRQWH[WRIWKHSDUWLFXODUFDVHEHIRUH



 
'LVFULPLQDWRU\ ODZ LV XQIDLU DQG YLRODWHV WKH KXPDQ
GLJQLW\ RI WKRVH GLVFULPLQDWHG DJDLQVW  ,W LV GHPHDQLQJ IRU
WKHPDQGJHQHUDWHVLOOZLOODQGDVHQVHRIJULHYDQFHRQWKHLUSDUW 
,WEUHHGVWHQVLRQDQGGLVFRUGLQVRFLHW\´
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³
(TXDOLW\ EHIRUH WKH ODZ LV D IXQGDPHQWDO KXPDQ ULJKW
WKH ULJKW WR HTXDOLW\   (TXDOLW\ LV WKH DQWLWKHVLV RI
GLVFULPLQDWLRQ  7KH FRQVWLWXWLRQDO ULJKW WR HTXDOLW\ LV LQ
HVVHQFHWKHULJKWQRWWREHGLVFULPLQDWHGDJDLQVW  ,WJXDUDQWHHV
SURWHFWLRQ IURP GLVFULPLQDWLRQ  7KH ULJKW WR HTXDOLW\ LV
HQVKULQHGLQQXPHURXV LQWHUQDWLRQDOKXPDQ ULJKWV LQVWUXPHQWV
DQG LV ZLGHO\ HPERGLHG LQ WKH FRQVWLWXWLRQV RI MXULVGLFWLRQV
DURXQG WKH ZRUOG  ,W LV FRQVWLWXWLRQDOO\ SURWHFWHG LQ +RQJ
.RQJ
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,W LV FRPPRQ JURXQG WKDW WKH RQO\ IRUP RI PDUULDJH

The legal definition of marriage and its impact on a claim of
discrimination based on sexual discrimination

 «

³
7KHULJKWWRPDUU\LVDFFRUGLQJO\DGGUHVVHGERWKLQRXU
VWDWXWHODZ DQG LQ RXU FRQVWLWXWLRQDO LQVWUXPHQWV :KLOH ZH
DFFHSW WKDW WKH GHILQLWLRQ RI PDUULDJH LV WKH VDPH XQGHU ERWK
UHJLPHV«

7KHLU/RUGVKLSVIXUWKHUREVHUYHG







$UWLFOHRIWKH%DVLF/DZSURWHFWVWKHIUHHGRPRIPDUULDJHRI+RQJ.RQJUHVLGHQWV
DQGWKHLUULJKWWRUDLVHDIDPLO\IUHHO\
$UWLFOH  RIWKH+RQJ.RQJ%LOORI5LJKWVSURYLGHVWKDWWKHULJKWRIPHQDQGZRPHQ
RIPDUULDJHDEOHDJHWRPDUU\DQGWRIRXQGDIDPLO\VKDOOEHUHFRJQL]HG





³
(YHU\RQHDJUHHVWKDWµPDUULDJH¶LQDUW>RIWKH%DVLF
/DZ@   DQG µPDUU\¶ LQ DUW   >RI WKH +RQJ .RQJ %LOO RI

5LJKWV@  EHDUWKHVDPHPHDQLQJ´

2UGLQDQFHVDLG



UHFLWLQJWKHVWDWXWRU\GHILQLWLRQRIPDUULDJHLQVHFWLRQRIWKH0DUULDJH

Registrar    +.&)$5  0D&- DQG 5LEHLUR3- DW >@ DIWHU

RQWKHFRQVWLWXWLRQDOOHYHODVZHOODVDPDWWHURIFRPPRQODZ  ,Q W v

H[FOXVLRQRIDOORWKHUV  7KHVDPHVWDWXWRU\PHDQLQJRIPDUULDJHDSSOLHV

PDUULDJH LV WKH YROXQWDU\ XQLRQ RI D PDQ DQG D ZRPDQ IRU OLIH WR WKH

PDUULDJH  6HFWLRQRIWKH0DUULDJH2UGLQDQFH&DSSURYLGHVWKDW

UHFRJQL]HGE\WKHODZRI+RQJ.RQJLVDKHWHURVH[XDODQGPRQRJDPRXV



D2.

IDLUO\DFFHSWHG  :LWKUHVSHFWKHPXVWEHFRUUHFW

DFFRUGDQFH ZLWK WKH SULQFLSOH RI HTXDOLW\  7KLV WKH 'LUHFWRU KDV YHU\
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7KHDXWKRULWLHVXQLYHUVDOO\UHFRJQL]HWKDWPDUULDJHFRQIHUVD
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7

WKH (XURSHDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV ³(&+5´  ULJKW WR PDUU\ 

7






6




6



&RXUWRI+XPDQ5LJKWV ³(&W+5´ KDVFRQVLVWHQWO\KHOGWKDWDUWLFOHRI




5



5HFRJQL]LQJ WKH VSHFLDO VWDWXV RI PDUULDJH WKH (XURSHDQ
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4
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³
0DUULDJHKDVOHJDOFRQVHTXHQFHVLQPDQ\GLUHFWLRQVIRU
LQVWDQFH KRXVLQJ DQG UHVLGHQWLDO VHFXULW\ RI WHQXUH VRFLDO
VHFXULW\ EHQHILWV FLWL]HQVKLS DQG LPPLJUDWLRQ WD[DWLRQ
SHQVLRQV LQKHULWDQFH OLIH LQVXUDQFH SROLFLHV FULPLQDO ODZ
ELJDP\ ´

$&DW>@



4






3






2






1




1



REOLJDWLRQV WKDW D PDUULDJH PD\ HQWDLO LQ Bellinger v Bellinger >@ 




0



/RUG 1LFKROOV JDYH VRPH H[DPSOHV RI WKH ULJKWV DQG
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.
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³
,WLVFOHDUWKDWEHLQJPDUULHGLVDVWDWXV  ,QSalvesen or
von Lorang v Administrator of Austrian Property>@$&
9LVFRXQW+DOGDQHVDLGµWKHPDUULDJHJLYHVWKHKXVEDQGDQG
ZLIH D QHZ OHJDO SRVLWLRQ IURP ZKLFK IORZ ERWK ULJKWV DQG
REOLJDWLRQVZLWKUHJDUGWRWKHUHVWRIWKHSXEOLF  7KHVWDWXVVR
DFTXLUHG PD\ YDU\ DFFRUGLQJ WR WKH ODZV RI GLIIHUHQW
FRPPXQLWLHV¶´

Couple)>@$&DW>@

REOLJDWLRQV  $V/RUG+RIIPDQQSXWLWLQIn re G (Adoption: Unmarried

VSHFLDOVWDWXVWRWKHPDUULHGFRXSOHFDUU\LQJZLWKLWDFRUSXVRIULJKWVDQG
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.
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PDUULDJHLVDOVRXVHG






'






(






VDPH GHILQLWLRQ RI PDUULDJH WKDW LV D KHWHURVH[XDO DQG PRQRJDPRXV







'





,Q WKH 6WUDVERXUJ DQG (QJOLVK FDVHV GLVFXVVHG EHORZ WKH

&






%

&






%







$


 
«,WLVFRPPRQJURXQGWKDWDPDUULDJHIRUFRQVWLWXWLRQDO
DVIRUFRPPRQODZSXUSRVHVLVWKHYROXQWDU\XQLRQIRUOLIHRI
RQHPDQDQGRQHZRPDQWRWKHH[FOXVLRQRIDOORWKHUV´ 
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6LPLODUO\ LQ (QJODQG LW ZDV KHOG LQ Wilkinson v Kitzinger

,QVKRUWWKH6WUDVERXUJDQG(QJOLVKDXWKRULWLHVHVWDEOLVKWKH

,Q+RQJ.RQJ0D&-DQG5LEHLUR3-QRWHGLQWVXSUDDW>@





PDOH ZDV XQFRQVWLWXWLRQDO EHFDXVH WKH\ XQMXVWLILDEO\ LQIULQJHG KHU

SURYLVLRQVSURKLELWLQJ:DIHPDOHWUDQVVH[XDOSHUVRQIURPPDUU\LQJD

RWKHUV  )RUWKHUHDVRQVWKDWWKH\DUWLFXODWHGWKH\KHOGWKDWWKHVWDWXWRU\

YROXQWDU\XQLRQIRUOLIHRIRQHPDQDQGRQHZRPDQWRWKHH[FOXVLRQRIDOO

WKDWPDUULDJHIRUWKHFRQVWLWXWLRQDODVZHOODVFRPPRQODZSXUSRVHVLVWKH

$VQRWHGWKHLU/RUGVKLSVSURFHHGHGRQWKHFRPPRQSRVLWLRQRIWKHSDUWLHV

WKDWLWZDVQRSDUWRI:¶VFDVHWKDWVDPHVH[PDUULDJHVKRXOGEHSHUPLWWHG 



WKH\DUHQRWOHJDOO\JUDQWHGWKHULJKWRUDFFHVVWRPDUU\

EHHQ GLVFULPLQDWHG DJDLQVW RQ WKH JURXQG RI VH[XDO RULHQWDWLRQ EHFDXVH

SURSRVLWLRQWKDWDVDPHVH[FRXSOHFDQQRWYDOLGO\FRPSODLQWKDWWKH\KDYH



6LU0DUN3RWWHUDW>@±>@

ORQJ WHUP PRQRJDPRXV VDPHVH[ UHODWLRQVKLSV ZDV MXVWLILHG SHU

DGYDQWDJHV WKHUHE\ UHPRYLQJ WKH SHUFHLYHG LQHTXDOLW\ RI WUHDWPHQW RI

HIIHFWLYHO\DFFRUGLQJWRWKHPDOOWKHULJKWVUHVSRQVLELOLWLHVEHQHILWVDQG

WLWOHDQGVWDWXVRIPDUULDJHXQGHUWKH&3$ZKLOHE\WKHVDPHVWDWXWH

>@+5/5WKDWE\ZLWKKROGLQJIURPVDPHVH[SDUWQHUVWKHDFWXDO



LQFRQMXQFWLRQZLWKDUWLFOH ULJKWWRIDPLO\ SchalkVXSUD>@

IURPDUWLFOHRI(&+5 ULJKWWRHTXDOLW\RQHQMR\PHQWRIULJKWV WDNHQ

(+55>@±>@   1RUFDQDULJKWWRVDPHVH[PDUULDJHEHGHULYHG

DFFHVVWRPDUULDJHVHHIRUH[DPSOHSchalk and Kopf v Austria  

GRHV QRW LPSRVH DQ REOLJDWLRQ RQ WKH 6WDWHV WR JUDQW VDPHVH[ FRXSOHV
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,QJamesWKH6RFLDO6HFXULW\$FWIL[HGWKHSHQVLRQDEOH
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SHQVLRQDEOH DJH  7KH SODLQWLII ZKR KDG UHWLUHG DQG KLV ZLIH ERWK RI

IUHH DGPLWWDQFH WR LWV OHLVXUH FHQWHU WR SHRSOH ZKR KDG UHDFKHG WKH

DJHDWIRUZRPHQDQGIRUPHQ  7KHGHIHQGDQWFRXQFLOSURYLGHG
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Richardson>@&0/5LQVXSSRUW

Council>@$&DQGR v Secretary of State for Health, ex parte

LQRWKHUFRQWH[WVLIQRWMXVWLILHG  6KHFLWHGJames v Eastleigh Borough

VWDWXVPD\VWLOOFRQVWLWXWHGLVFULPLQDWLRQRQDFFRXQWRIVH[XDORULHQWDWLRQ
1






0











3






2






1






0

%DVLF/DZRUDXWKRUL]HGE\VWDWXWHGLIIHUHQWLDOWUHDWPHQWVEDVHGRQPDULWDO

GHQLDORIWKHULJKWWRPDUULDJHWRDVDPHVH[FRXSOHLVHQWUHQFKHGLQWKH

0V 5RVH ZHQW RQ WR DUJXH WKDW HYHQ LI LQ +RQJ .RQJ WKH














/





/

.




.



QRWVWRSWKHUH

-









+RQJ.RQJLVXQGHUDQ\REOLJDWLRQWRGRVR  7KHPDWWHURIFRXUVHGRHV

VDPHVH[ PDUULDJH RU FLYLO SDUWQHUVKLS  $QG VKH GLG QRW VXEPLW WKDW



-






,




,



WKHSRVLWLRQ0V5RVHUHDGLO\DFFHSWHGWKDW+RQJ.RQJGRHVQRWUHFRJQL]H

+






*






)






(









WRPDUULDJHRQDFFRXQWRIVH[XDORULHQWDWLRQFDQEHPRXQWHG  7KDWEHLQJ

LQ+RQJ.RQJQRFODLPRIGLVFULPLQDWLRQEDVHGRQVXFKGHQLDORIDFFHVV

SURSRVLWLRQHVWDEOLVKHGE\WKHLQWHUQDWLRQDOFDVHODZLWZRXOGDSSHDUWKDW

FRQVWLWXWLRQDOVWDWXWRU\DQGFRPPRQODZOHYHOV  &RQVLVWHQWO\ZLWKWKH

PDUULDJH RU FLYLO SDUWQHUVKLS LV QRW OHJDOO\ UHFRJQL]HG RQ DOO WKH

$V WKH ODZ LQ +RQJ .RQJ LV QRZ XQGHUVWRRG VDPHVH[
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WRDGGUHVVWKHTXHVWLRQRIVDPHVH[PDUULDJH

RXWVHWRIWKHLUMXGJPHQWDW>@WKDWQRWKLQJLQWKHLUMXGJPHQWZDVLQWHQGHG

%






&
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$


FRQVWLWXWLRQDOULJKWWRPDUU\  7KHLU/RUGVKLSVWKXVPDGHLWFOHDUDWWKH
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$VQRWHGE\/RUG%ULGJHLQJamesVWDWXWRU\SHQVLRQDEOHDJH





8.UHJXODWLRQVWKRVHZKRZHUHRISHQVLRQDEOHDJHGLGQRWKDYHWRSD\D

FRQWH[WVZDVDFFHVVWRIUHHPHGLFLQHVRQSUHVFULSWLRQ  8QGHUWKHUHOHYDQW

ZDV XVHG LQ VRPH RWKHU VWDWXWRU\ FRQWH[WV DW WKH WLPH  2QH RI VXFK



MXVWLILHG

EHFDXVHXQGHUWKH(QJOLVKVWDWXWHQRGLUHFWGLVFULPLQDWLRQFRXOG HYHUEH

,QJamesWKH+RXVHRI/RUGVGLGQRWFRQVLGHUWKHTXHVWLRQRIMXVWLILFDWLRQ

³
6WDWXWRU\ SHQVLRQDEOH DJH LV VWLOO XVHG LQ VRPH RWKHU
VWDWXWRU\FRQWH[WV«%XWLWLVLPSRVVLEOHWRLQIHUIURPWKHVHRU
DQ\RWKHUVSHFLILFVWDWXWRU\SURYLVLRQVUHTXLULQJRUDXWKRUL]LQJ
GLVFULPLQDWLRQ LQ GHILQHG FLUFXPVWDQFHV WKH H[LVWHQFH RI D
JHQHUDOH[FHSWLRQWRWKHSURKLELWLRQRIVH[GLVFULPLQDWLRQLQWKH
SURYLVLRQV RI JRRGV IDFLOLWLHV DQG VHUYLFHV LPSRVHG E\
VHFWLRQ RI WKH 6H[ 'LVFULPLQDWLRQ $FW  VXFK WKDW
GLVFULPLQDWLRQLQIDYRXURIZRPHQDQGDJDLQVWPHQEHWZHHQWKH
DJHV RI  DQG  LV DOZD\V SHUPLWWHG  ,Q WKH DEVHQFH RI
H[SUHVVVWDWXWRU\DXWKRULW\GHULYHGIURPVRPHRWKHUHQDFWPHQW
VXFKGLVFULPLQDWLRQLVSURKLELWHG´

SXUSRVHV/RUG%ULGJHVDLGDWS)±+

LQYROYHGGLVFULPLQDWLRQRQWKHJURXQGRIVH[    5HOHYDQWO\IRUSUHVHQW

GLIIHUHQWLDOWUHDWPHQWRIPHQDQGZRPHQDGRSWLQJWKDWFULWHULRQHTXDOO\

ZRPHQPRUHIDYDRXUDEO\WKDQPHQRQWKHJURXQGRIWKHLUVH[DQ\RWKHU

$FW LWVHOI GLUHFWO\ GLVFULPLQDWHG EHWZHHQ PHQ DQG ZRPHQ E\ WUHDWLQJ

PDMRULW\KHOGWKDWVLQFHWKHSHQVLRQDEOHDJHIL[HGE\WKH6RFLDO6HFXULW\

FRXUWV EHORZ  7KH +RXVH RI /RUGV KRZHYHU DOORZHG KLV DSSHDO  7KH

VH[GLVFULPLQDWLRQXQGHUWKH6H['LVFULPLQDWLRQ$FW  +HORVWLQWKH

KDGWRSD\DQDGPLVVLRQIHH  +HEURXJKWSURFHHGLQJVDOOHJLQJXQODZIXO

GHIHQGDQW¶VSROLF\WKHZLIHZDVDGPLWWHGIUHHRIFKDUJHEXWWKHSODLQWLII

ZKRP ZHUH  ZHQW WR WKH GHIHQGDQW¶V OHLVXUH FHQWHU  8QGHU WKH
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HQFURDFKLQJPHDVXUHLQUHODWLRQWRDFFHVVWRFHUWDLQULJKWVRUEHQHILWVLV

([WUDSRODWLQJ WKH SURSRVLWLRQ GHULYHG IURP James DQG
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7

RQDFFRXQWRIVH[XDORULHQWDWLRQLWGRHVQRWQHFHVVDULO\IROORZWKDWXVLQJ

ULJKWWRPDUU\WRVDPHVH[FRXSOHVDORQHGRHVQRWFRQVWLWXWHGLVFULPLQDWLRQ

RichardsonWRWKHSUHVHQWFRQWH[WDOWKRXJKLQ+RQJ.RQJGHQLDORIWKH
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4
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QRWMXVWLILHG






2






1






0






3






2

'HSHQGLQJRQWKHFLUFXPVWDQFHVLWPD\VWLOOFRQVWLWXWHGLVFULPLQDWLRQLI

RWKHUULJKWVRUEHQHILWVLQDOORWKHUFRQWH[WVZLWKRXWFDXVLQJGLVFULPLQDWLRQ 






WKDWWKHVDPHPHDVXUHPD\EHXVHGDVWKHEHQFKPDUNWRGHQ\DFFHVVWR

1






ODZIXORUDXWKRUL]HGLQDGHILQHGFRQWH[WLWGRHVQRWQHFHVVDULO\IROORZ




0






/



6R DV VHHQ IURP James DQG Richardson HYHQ ZKHUH DQ
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WKHGLUHFWLYH

WKXV IDOOLQJ RXWVLGH WKHVFRSH RI SHUPLWWHG GLVFULPLQDWLRQ DXWKRUL]HG E\

OLQNHGWRWKHGLIIHUHQFHEHWZHHQWKHSHQVLRQDEOHDJHVIRUPHQDQGZRPHQ

UHWLUHPHQWDJHEXW  WKHGLVFULPLQDWLRQLQTXHVWLRQZDVQRWQHFHVVDULO\

ZKLFK ZHUH QHFHVVDULO\ DQG REMHFWLYHO\ OLQNHG WR WKH GLIIHUHQFH LQ

IRURWKHUEHQHILWVWKHH[FOXVLRQZDVOLPLWHGWRWKRVHRWKHUEHQHILWVFKHPHV

GLIIHUHQWVWDWXWRU\SHQVLRQDEOHDJHVDQGWKHSRVVLEOHFRQVHTXHQFHVWKHUHRI

DOORZHGWKH6WDWHVWRH[FOXGHIURPWKHVH[GLVFULPLQDWLRQSURYLVLRQV

Richardson  7KH&RXUWDW>@±>@KHOGWKDW  ZKLOHWKH(8GLUHFWLYH

ZDV PDGH WR WKH &RXUW RI -XVWLFH RI WKH (XURSHDQ &RPPXQLWLHV LQ

WKDWSURKLELWHGVH[GLVFULPLQDWLRQLQUHODWLRQWRFHUWDLQIRUPVRIEHQHILWV

FKDOOHQJHEDVHGRQVH[GLVFULPLQDWLRQLQEUHDFKRIWKH(8GLUHFWLYH

IUHHSUHVFULEHGPHGLFLQHZKHQPHQFRXOGQRWXQWLOWKH\UHDFKHG  $
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.
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FKDUJHWRJHWSUHVFULEHGPHGLFLQH  $FFRUGLQJO\ZRPHQRIFRXOGJHW
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7KLVEULQJVPHWRWKHQH[WVWDJHRIP\DQDO\VLVKRZWRDVVHVV

³
/LNHFDVHVVKRXOGEHWUHDWHGDOLNHXQOLNHFDVHVVKRXOG
QRWEHWUHDWHGDOLNH´

,QGhaidanVXSUD/RUG1LFKROOVDW>@IDPRXVO\REVHUYHG

,WLVZHOOVHWWOHGWKDWGLVFULPLQDWLRQFDQWDNHWKUHHIRUPV

Assessing differential treatment

7KH ILUVW IRUP RI GLVFULPLQDWLRQ DULVHV ZKHUH WKRVH ZKRVH

7KHVHFRQGIRUPRIGLVFULPLQDWLRQDULVHVZKHUHWKRVHZKRVH





FLUFXPVWDQFHV DUH UHOHYDQWO\ GLIIHUHQW DUH VLPSO\ OXPSHG WRJHWKHU DQG

WKH VDPH ZD\  8QGHU WKLV IRUP RI GLVFULPLQDWLRQ SHRSOH ZKRVH

UHOHYDQW FLUFXPVWDQFHV DUH GLIIHUHQW DUH ZLWKRXW MXVWLILFDWLRQ WUHDWHG LQ



GLIIHUHQWO\

UHOHYDQW FLUFXPVWDQFHV DUH DQDORJRXV DUH ZLWKRXW MXVWLILFDWLRQ WUHDWHG



+LV/RUGVKLS¶VUHPDUNHQFDSVXODWHVWZRIRUPVRIGLVFULPLQDWLRQ





D3.

GLVFULPLQDWRU\EHFDXVHRIVH[XDORULHQWDWLRQLQDJLYHQFRQWH[W"

ZKHWKHU D SDUWLFXODU GLIIHUHQWLDO WUHDWPHQW E\ UHDVRQ RI PDULWDO VWDWXV LV



ZKHQWKHGLIIHUHQWLDOWUHDWPHQWLVEDVHGRQPDULWDOVWDWXVLQDOOFRQWH[WV

DEVROXWHEDUWRDFODLPRIGLVFULPLQDWLRQRQDFFRXQWRIVH[XDORULHQWDWLRQ

DQGFRPPRQODZSRVLWLRQIRUPDUULDJHLQ+RQJ.RQJLVQRWQHFHVVDULO\DQ

EHGLVFULPLQDWRU\  ,QRWKHUZRUGVWKH%DVLF/DZDVZHOODVWKHVWDWXWRU\

PDULWDOVWDWXVDVDFRQGLWLRQWRDFFHVVWRRWKHUULJKWVRUEHQHILWVFDQQHYHU
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GLVFULPLQDWRU\ EDVHG RQ VH[XDO RULHQWDWLRQ DEVHQW MXVWLILFDWLRQ  ,Q WKLV
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-XGJPHQW>@
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VHHNLQJ WKH VDPH EHQHILWV HQMR\HG E\ D PDUULHG FRXSOH VKH VKRXOG EH

0V&DUVV)ULVN EHIRUH XV ZKHQ VKHVXEPLWWHG WKDW VLQFH 47 LV LQ HIIHFW
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%HIRUH $X - 0U :RQJ DGRSWHG WKLV DSSURDFK    6R GLG
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2











DQDORJRXVZLOOWKHMXVWLILFDWLRQWHVWEHHQJDJHG

DQDORJRXV RU UHOHYDQWO\ GLIIHUHQW  ,W LV RQO\ ZKHQ WKH VLWXDWLRQV DUH

ZKRPWKHFRPSODLQDQW¶VVLWXDWLRQLVFRPSDUHGWRVHHLIWKHLUVLWXDWLRQVDUH
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0

UHJDUGDFRPPRQO\XVHGDSSURDFKLVWRILUVWLGHQWLI\WKHFRPSDUDWRUVZLWK

GLIIHUHQWLDO WUHDWPHQW E\ UHDVRQ RI PDULWDO VWDWXV ZKLFK LV VDLG WR EH






VHFWLRQ  $W WKLV MXQFWXUH , ZLOO IRFXV RQ KRZ WR DVVHVV D SDUWLFXODU

/






.




.



,ZLOOGLVFXVVWKHMXVWLILFDWLRQWHVWLQJUHDWHUGHWDLOLQWKHQH[W













-

QHFHVVDULO\UHTXLUHDGLVFULPLQDWRU\LQWHQWDHVXSUD>@

-






,




,



UHPDLQV D GLVWLQFW IRUP RI GLVFULPLQDWLRQ FRQFHSWXDOO\  ,W GRHV QRW

+
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,W PD\ RYHUODS IDFWXDOO\ ZLWK WKH VHFRQG IRUP RI GLVFULPLQDWLRQ EXW

&KLHI-XVWLFHWKHQZDV DW>@WR>@  7KLVLVLQGLUHFWGLVFULPLQDWLRQ 

Leung v Secretary for Justice>@+./5'SHU0D&-+& DVWKH

JURXS DH v Czech Republic    (+55  DW >@ VHH DOVR

DOWKRXJKLWLVFRXFKHGLQQHXWUDOWHUPVDQGLVQRWVSHFLILFDOO\DLPHGDWWKDW

RUPHDVXUHKDVGLVSURSRUWLRQDWHO\SUHMXGLFLDOHIIHFWVRQDSDUWLFXODUJURXS
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'

7KHWKLUGIRUPRIGLVFULPLQDWLRQRFFXUVZKHQDJHQHUDOSROLF\


















&

(+55DW>@DQG>@
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WUHDWHGLQWKHVDPHZD\ZLWKRXWMXVWLILFDWLRQThlimmenos v Greece  
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)RU P\ SDUW , KDYH UHVHUYDWLRQV LI WKLV WZRVWDJH DSSURDFK



E

D



SUHVHQW FRQWH[W PD\ VXIIHU IURP WKH SUREOHP LGHQWLILHG E\

5HJDUGLQJPDUULDJHDVGLIIHUHQWIURPFLYLOSDUWQHUVKLSLQWKH

MXVWLILFDWLRQDQDO\VLV

(OLJLELOLW\ 5HTXLUHPHQW ZLWKRXW JRLQJ WKURXJK WKH

GLVFULPLQDWLRQ EDVHG RQ VH[XDO RULHQWDWLRQ XQGHU WKH

FDQQRW FRPIRUWDEO\ EH DEOH WR GHWHUPLQH LI WKHUH LV

+HUHDVULJKWO\SUHGLFWHGE\WKH&KLHI-XVWLFHIRUP\SDUW,

 
,Q WKH PDMRULW\ RI FDVHV ZKHUH HTXDOLW\ LVVXHV DUH
LQYROYHG LW ZLOO EH QHFHVVDU\ IRU WKH &RXUW WR ORRN DW WKH
PDWHULDOV ZKLFK JR WR WKH WKUHH IDFHWV RI WKH MXVWLILFDWLRQ WHVW
EHIRUHWKLVFUXFLDOTXHVWLRQLVDQVZHUHG  ,WZLOOEHDUDUHFDVH
, GDUHVD\ZKHUHWKH FRXUWZLOOFRPIRUWDEO\ EHDEOH WRDQVZHU
WKLVTXHVWLRQZLWKRXWDQ\UHFRXUVHWRWKHLVVXHRIMXVWLILFDWLRQDW
DOO  6HHQ LQ WKLV ZD\ LW PD\ PDWWHU QRW DW DOO ZKHWKHU WKH
FRXUW¶VDSSURDFKLVVHHQDVDWZRVWDJHRQHRUQRW´

³  
7KH REMHFW RI WKH H[HUFLVH « µLV WKHUH HQRXJK RI D
UHOHYDQWGLIIHUHQFHEHWZHHQ;DQG<>WKHFRPSDUDWRUV@WRMXVWLI\
GLIIHUHQWLDOWUHDWPHQW"¶

LQDGRSWLQJLWDVORQJDVRQHILUPO\EHDUVLQPLQG

FRPSOH[DQGXQQHFHVVDU\DUJXPHQWV  +HKDGQRREMHFWLRQ

WKH WZRVWDJH DSSURDFK LV XVHIXO LW PXVW QRW JLYH ULVH WR

,QFok Chun WaVXSUD0D&-DW>@FDXWLRQHGWKDWZKLOH

VKRXOGEHDGRSWHGIRUSUHVHQWSXUSRVHV



LQYROYHDGLIIHUHQFHLQWUHDWPHQWRQWKHJURXQGRIVH[XDORULHQWDWLRQ

(OLJLELOLW\5HTXLUHPHQWZKLFKGUDZVWKHEULJKWOLQHRQPDUULDJHGRHVQRW

FDQQRW EH UHOHYDQWO\ FRPSDUDEOH ZLWK PDUULHG FRXSOHV  7KXV WKH

FDVHVVKHVXEPLWWHGWKDWXQPDUULHGFRXSOHVLQFOXGLQJVDPHVH[FRXSOHV

FRPSDUHG ZLWK WKHP DFFRUGLQJO\  %DVHG RQ D QXPEHU RI 6WUDVERXUJ
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:KDWWKHQLVWKHSUHIHUUHGDSSURDFKIRUSUHVHQWSXUSRVHV"

³
7KHUH DUH«GDQJHUV LQ UHJDUGLQJ GLIIHUHQFHV EHWZHHQ
WZR SHRSOH ZKLFK DUH LQKHUHQW LQ D SURKLELWHG JURXQG DQG
FDQQRWRUVKRXOGQRWEHFKDQJHGDVPHDQLQJWKDWWKHVLWXDWLRQV
DUH QRW DQDORJRXV  )RU H[DPSOH LW ZRXOG EH QR DQVZHU WR D
FODLPRIVH[GLVFULPLQDWLRQWRVD\WKDWDPDQDQGDZRPDQDUH
QRWLQDQDQDORJRXVVLWXDWLRQEHFDXVHRQHFDQJHWSUHJQDQWDQG
WKH RWKHU FDQQRW  7KLV LV VRPHWKLQJ WKDW QHLWKHU FDQ EH
H[SHFWHG WR FKDQJH  ,I LW LV ZURQJ WR GLVFULPLQDWH EHWZHHQ
WKHP DV LQGLYLGXDOV LW LV ZURQJ WR IRFXV RQ WKH SHUVRQDO
FKDUDFWHULVWLFV ZKLFK DUH LQKHUHQW LQ WKHLU SURWHFWHG VWDWXV WR
DUJXH WKDW WKHLU VLWXDWLRQV DUH QRW DQDORJRXV  7KDW LV WKH
HVVHQWLDOUHDVRQZK\LQGhaidan v Godin-Mendoza>@$&
 WKH DUJXPHQW WKDW VDPH VH[ FRXSOHV ZHUH QRW LQ DQ
DQDORJRXVSRVLWLRQWRRSSRVLWHVH[FRXSOHVEHFDXVHWKH\FRXOG
QRWKDYHFKLOGUHQWRJHWKHUGLGQRWVXFFHHG´   






.
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:/5DW>@

+DOHH[SODLQHG LQ AL (Serbia) v Home Secretary >@ 






VXSUD SHU 6LU 0DUN 3RWWHU DW >@  $V %DURQHVV

FKDUDFWHULVWLFVWRGHWHUPLQHDQDORJ\Wilkinson v Kitzinger

-






,




WKH GLIIHUHQFHV LQKHUHQW LQ DQ LQGLYLGXDO¶V SHUVRQDO

VKRXOGQRWEHFKDQJHG  $QGLWPD\QRWEHSHUPLVVLEOHWRXVH

+



FKDUDFWHULVWLF LQKHUHQW LQ DQ LQGLYLGXDO ZKLFK FDQQRW RU






*




*
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6H[XDO RULHQWDWLRQ LV QRZ UHJDUGHG DV D SHUVRQDO

³
7KHSUREOHPZLWKWKDWDQDO\VLVLVWKDWWKHJURXQGIRUWKH
GLIIHUHQFH LQ WUHDWPHQW « LV DOVR WKH UHDVRQ ZK\ WKH SHUVRQ
WUHDWHG GLIIHUHQWO\ LV VDLG QRW WR EH LQ DQ DQDORJRXV VLWXDWLRQ 
7KLV FDQ EH GDQJHURXV  ,I WKH JURXQG IRU WKH GLIIHUHQFH LQ
WUHDWPHQWZHUHDGLIIHUHQFHLQVH[LWZRXOGQRWEHSHUPLVVLEOH
WRVD\WKDWDPDQDQGDZRPDQDUHQRWLQDQDQDORJRXVVLWXDWLRQ
EHFDXVHPHQDQGZRPHQDUHGLIIHUHQW´   
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Government & Another>@8.3&DW>@
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%DURQHVV +DOH LQ Rodriguez v Minister of Housing of the
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,ILQGZKDW0D&-VDLGLQFok Chun WaVXSUDLQVWUXFWLYH 

, DOVR GHULYH JXLGDQFH IURP %DURQHVV +DOH¶V MXGJPHQW LQ



³
7KH EHQHILW RI D MXVWLILFDWLRQ DQDO\VLV LV WKDW LW
HQFRXUDJHV VWUXFWXUHG WKLQNLQJ  $ OHJLWLPDWH DLP RI WKH

IXUWKHUVDLGDW>@



/RUG1LFKROOV¶V DSSURDFK LQ Carson FLWHG DERYH  >@ ± >@  6KH

WKH WZRVWDJH DSSURDFK UHIHUUHG WR DERYH  %DURQHVV+DOH DGRSWHG

SUREOHPVRILGHQWLI\LQJWKHSURSHUFRPSDUDWRU ZKLFKLVWKHILUVWVWHSRI

&RQVWLWXWLRQ  $IWHUSRLQWLQJRXWWKHGDQJHURIEHLQJERJJHGGRZQLQWKH

ZDV XQFRQVWLWXWLRQDO XQGHU WKH HTXDOLW\ SURYLVLRQ LQ WKH *LEUDOWDU

3ULY\&RXQFLOKHOGWKDWWKHGLIIHUHQWLDOWUHDWPHQWLPSRVHGE\WKHSROLF\

VDPHVH[FRXSOHVZKRFRXOGQRWPDUU\QRUKDYHFKLOGUHQWRJHWKHU  7KH

PDUULHGWRRQHDQRWKHURUKDYHDFKLOGLQFRPPRQ  7KHSROLF\H[FOXGHG

WRJUDQWMRLQWWHQDQFLHVRIJRYHUQPHQWKRXVLQJWRFRXSOHVRQO\LIWKH\ZHUH

RodriguezVXSUD  7KHUHLWZDVWKHSROLF\RIWKH*LEUDOWDUJRYHUQPHQW



³
WKHHVVHQWLDOTXHVWLRQIRUWKHFRXUWLVZKHWKHUWKHDOOHJHG
GLVFULPLQDWLRQ WKDW LV WKH GLIIHUHQFH LQ WUHDWPHQW RI ZKLFK
FRPSODLQW LV PDGH FDQ ZLWKVWDQG VFUXWLQ\  6RPHWLPHV WKH
DQVZHUWRWKLVTXHVWLRQZLOOEHSODLQ  7KHUHPD\EHVXFKDQ
REYLRXV UHOHYDQW GLIIHUHQFH EHWZHHQ WKH FODLPDQW DQG WKRVH
ZLWK ZKRP KH VHHNV WR FRPSDUH KLPVHOI WKDW WKHLU VLWXDWLRQV
FDQQRW EH UHJDUGHG DV DQDORJRXV  6RPHWLPHV ZKHUH WKH
SRVLWLRQLVQRWVRFOHDUDGLIIHUHQWDSSURDFKLVFDOOHGIRU  7KHQ
WKHFRXUW¶VVFUXWLQ\PD\EHVWEHGLUHFWHGDWFRQVLGHULQJZKHWKHU
WKHGLIIHUHQWLDWLRQKDVDOHJLWLPDWHDLPDQGZKHWKHUWKHPHDQV
FKRVHQ WR DFKLHYH WKH DLP LV DSSURSULDWH DQG QRW
GLVSURSRUWLRQDWHLQLWVDGYHUVHLPSDFW´

>@$&DW>@

/RUG1LFKROOVLQR (Carson) v Secretary of State for Works and Pensions

/RUGVKLS DW >  @ DVVRFLDWHG KLPVHOI ZLWK WKH SULQFLSOHG DSSURDFK RI

$IWHU HVFKHZLQJ D ULJLG DSSOLFDWLRQ RI WKH WZRVWDJH DSSURDFK KLV
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*XLGHGE\0D&-¶VDQG%DURQHVV+DOH¶VMXGJPHQWV,ZRXOG

+DYLQJ LGHQWLILHG WKH SURSHU DSSURDFK IRU DVVHVVLQJ WKH
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FRQFHUQHGDGRSWLRQRIFKLOGUHQ
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VXFK DV WD[DWLRQ SHQVLRQV DQG VWDWXWRU\ WHQDQFLHV  Gas XDQG Boeckel

Burden Serife Yi÷it DQG Aldeguer Tomás DOO FRQFHUQHG SURSHUW\ ULJKWV

$SSOLFDWLRQ 1R   6HSWHPEHU   Lindsay Shackell

Boeckelv Germany    (+55 6( Aldeguer Tomásv Spain

(+55  Gasv France VXSUD Xv Austria    (+55 

United Kingdom    (+55  Serife Yi÷itv Turkey   

 $SULO  Stec v United Kingdom    (+55  Burden v

1RYHPEHUShackell v United Kingdom$SSOLFDWLRQ1R

FDVHVLQFOXGHLindsay v United Kingdom$SSOLFDWLRQ1R

UHOHYDQWO\FRPSDUDEOHZLWKPDUULHGFRXSOHVLQYDULRXVFRQWH[WV  7KRVH

VXEPLVVLRQ WKDW VDPHVH[ FRXSOHV DV XQPDUULHG FRXSOHV FDQQRW EH

WKHRWKHU6WUDVERXUJFDVHVUHOLHGRQE\0V&DUVV)ULVNWRPDNHJRRGKHU

GLIIHUHQWLDOWUHDWPHQWXQGHUWKH3ROLF\,RQO\QHHGWRYHU\EULHIO\GHDOZLWK
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Other Strasbourg cases

+

+

D4.








*






)









VH[XDORULHQWDWLRQDVFRQWHQGHGE\47

XQGHUWKH(OLJLELOLW\5HTXLUHPHQWFRQVWLWXWHVGLVFULPLQDWLRQRQDFFRXQWRI

Carson LQDVVHVVLQJLIWKHGLIIHUHQWLDOWUHDWPHQWE\UHDVRQRIPDULWDOVWDWXV

(
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DOVR DGRSW WKH SULQFLSOHG DQG VWUXFWXUHG DSSURDFK RI /RUG1LFKROOV¶V LQ
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$


GLIIHUHQFH LQ WUHDWPHQW PXVW ILUVW EH LGHQWLILHG  7KHUH PXVW
WKHQEHDUDWLRQDOFRQQHFWLRQEHWZHHQWKHDLPDQGWKHGLIIHUHQFH
LQWUHDWPHQW  $QGWKHGLIIHUHQFHPXVWEHSURSRUWLRQDWHWRWKH
DLP´
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)RUWKRVHFDVHVRQSURSHUW\ULJKWVWKH\DOOIHOOZLWKLQDUWLFOH

7KH (&W+5 KDG LQ HIIHFW DOVR FRQGXFWHG D MXVWLILFDWLRQ



WKHUHIRUHDOVRDSSOLFDEOHWRGas XDQGBoeckel



WKHGHFLVLRQDVLWGLG  :KDW%DURQHVV+DOHVDLGLQ RodriguezDERYHLV

>@±>@UHOLHGRQMXVWLILFDWLRQDQGPDUJLQRIDSSUHFLDWLRQLQDUULYLQJDW

DSSUHFLDWLRQ  X IROORZHG DQG DSSOLHG Gas  ,Q Boeckel WKH &RXUW DW

E\ UHFLWLQJ DW >@ ± >@ WKH SULQFLSOHV RQ MXVWLILFDWLRQ DQG PDUJLQ RI

DQDO\VLVLQGas DQGBoeckel  ,QGasWKH&RXUWSUHIDFHGLWVGLVFXVVLRQ



³
0U 6LQJK >IRU WKH DSSHOODQW@ ULJKWO\ SRLQWV RXW WKDW DOO
WKHVHFDVHVFRQFHUQHGWD[DWLRQDQGVLPLODUEHQHILWVZLWKLQWKH
DPELWRIDUWLFOHRI3URWRFROUDWKHUWKDQZLWKLQWKHDPELWRI
DUWLFOH   7KHUH LV D PXFK ZLGHU PDUJLQ RI DSSUHFLDWLRQ IRU
0HPEHU6WDWHVLQWKHIRUPHUFRQWH[WWKDQLQWKHODWWHU  +HDOVR
SRLQWVRXWWKDWWKHFRQFHSWRIDPDUJLQRIDSSUHFLDWLRQKDVQR
UHOHYDQFH WR D QDWLRQDO FRXUW LQWHUSUHWLQJ LWV RZQ ODZV 
+RZHYHUWKH %RDUG ZRXOGREVHUYHWKDWWKH 6WUDVEXUJ&RXUW¶V
UHOLDQFHRQWKHPDUJLQRIDSSUHFLDWLRQVXJJHVWVWKDWGHVSLWHWKH
UHIHUHQFHV WR PDUULHG DQG XQPDUULHG FRXSOHV QRW EHLQJ LQ DQ
DQDORJRXV VLWXDWLRQ WKH &RXUW ZDV LQ UHDOLW\ ILQGLQJ WKDW WR
SULYLOHJH PDUULDJH LQ WKH FRQWH[W LQ TXHVWLRQ FRXOG UHDGLO\ EH
MXVWLILHG  )RU WKH UHDVRQV JLYHQ HDUOLHU WKH %RDUG DOVR
FRQVLGHUV LW PRUH ORJLFDO WR DVN ZKHWKHU GLVWLQFWLRQV EHWZHHQ
PDUULHGDQGXQPDUULHGFRXSOHVFDQEHMXVWLILHGWKDQWRUHJDUG
WKH GLVFULPLQDWRU\ VWDWXV LWVHOI DV SODFLQJ WKHP LQ GLIIHUHQW
VLWXDWLRQV´

RodriguezVXSUDDW>@

VXEVWDQFH D MXVWLILFDWLRQ DQDO\VLV  $V %DURQHVV+DOH REVHUYHG LQ

LQ OLJKW RI WKH VSHFLDO VWDWXV RI PDUULDJH  2Q D FORVHU ORRN LW ZDV LQ

JLYHQWR0HPEHU6WDWHVLQFRQIHUULQJWKHULJKWVLQLVVXHWRPDUULHGFRXSOHV

WKH &RXUW¶V UHDVRQLQJ ZDV ODUJHO\ EDVHG RQ WKH PDUJLQ RI DSSUHFLDWLRQ

XQPDUULHGFRXSOHVDQGPDUULHGFRXSOHVZHUHQRWLQDQDQDORJRXVVLWXDWLRQ

RI3URWRFRORIWKH(&+5  :KLOHWKH(&W+5LQWKRVHFDVHVKHOGWKDW
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7KXV XQGHUVWRRG WKH 6WUDVERXUJ FDVHV UHOLHG RQ E\

7KLV EULQJV PH WR WKH MXVWLILFDWLRQ DQDO\VLV WKH FUX[ RI

REVHUYDWLRQRI P\RZQ  ,WVHHPVWKDW DFFRUGLQJWR0V5RVH¶VWHVW DOO
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DQDO\VLVLVXQGHUWDNHQ  0V5RVH¶VWHVWVHHPVWRPHWREHWRRVZHHSLQJ

GHSHQGRQWKHDFWXDOFLUFXPVWDQFHVDQGFRQWH[WLQZKLFKWKHMXVWLILFDWLRQ

%XWZKHWKHUWKHHQFURDFKLQJPHDVXUHFDQVDWLVI\WKHMXVWLILFDWLRQWHVWPXVW

DUHXQLTXHWRDQGLQKHUHQWLQPDUULDJHFDQQHYHUEHMXVWLILHGLQDQ\FRQWH[W 

OLQNHGWRWKHOHJDOVWDWXVRIPDUULDJHLWVHOIRUWKHULJKWVDQGREOLJDWLRQVWKDW
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GLIIHUHQWLDOWUHDWPHQWVVDLGWREHHQFURDFKLQJRQWKRVHULJKWVZKLFKDUHQRW

WKH MXGJPHQW RI WKH &KLHI -XGJH DW >@ ± >@  , ZRXOG RQO\ DGG RQH






2






1

WKH\DUHQRWVKDUHGZLWKRWKHUIRUPVRIVWDWXV  ,QWKLVUHJDUG,DJUHHZLWK

REOLJDWLRQVWKDWDUHXQLTXHWRDQGLQKHUHQWLQPDUULDJHLQWKHVHQVHWKDW






QHFHVVDULO\OLQNHGWRWKHOHJDOVWDWXVRIPDUULDJHLWVHOIRUWKHULJKWVDQG

RQO\ ZKHUH WKRVH EHQHILWV SXUVXH REMHFWV ZKLFK DUH REMHFWLYHO\ DQG

0






/




/



WKHFULWHULRQRIPDUULDJHPD\EHXVHGDVWKHEDVLVIRUDFFHVVWREHQHILWV

.




ZKHUHPDUULDJHPD\ODZIXOO\EHUHVWULFWHGWRPHPEHUVRIWKHRSSRVLWHVH[








.




0V5RVHSURSRVHGDVWKHFRUUHFWWHVWIRUMXVWLILFDWLRQWKXV
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/RUG1LFKROO¶VDSSURDFK
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Justification analysis

*

*

D5.
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PDUULHGFRXSOHVDQGVDPHVH[FRXSOHVLQQRQDQDORJRXVVLWXDWLRQV

FDQ EH MXVWLILHG WKDQ WR UHJDUG WKH GLIIHUHQFH LQ VWDWXV LWVHOI DV SODFLQJ

(OLJLELOLW\5HTXLUHPHQWWKHGLIIHUHQWLDOWUHDWPHQWEDVHGRQPDULWDOVWDWXV

REVHUYDWLRQ WKDW LW ZRXOG EH PRUH ORJLFDO WR DVN ZKHWKHU XQGHU WKH

DSSURDFKLQCarsonLQWKHSUHVHQWDSSHDO  ,ZRXOGHFKR%DURQHVV+DOH¶V

0V&DUVV)ULVN GRHV QRW GHWUDFW IURP WKH DGRSWLRQ RI /RUG1LFKROOV¶V
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7KH SULQFLSOH RI HTXDOLW\ GRHV QRW LQYDULDEO\ UHTXLUH H[DFW

WRDFFRPSOLVKWKHOHJLWLPDWHDLP 

7KHGLIIHUHQFHLQWUHDWPHQWPXVWEHQRPRUHWKDQLVQHFHVVDU\

WKHOHJLWLPDWHDLP

7KHGLIIHUHQFHLQWUHDWPHQWPXVWEHUDWLRQDOO\FRQQHFWHGWR

7KHGLIIHUHQFHLQWUHDWPHQWPXVWSXUVXHDOHJLWLPDWHDLP

5HFHQWO\ LQ Hysan Development Co Ltd v Town Planning



EXUGHQRQWKHLQGLYLGXDOSHU5LEHULR3-DW>@±>@DQG>@



ZKHWKHU SXUVXLW RI WKH VRFLHWDO LQWHUHVW UHVXOWV LQ DQ XQDFFHSWDEO\ KDUVK

FRQVWLWXWLRQDOO\ SURWHFWHG ULJKWV RI WKH LQGLYLGXDO DVNLQJ LQ SDUWLFXODU

WKHVRFLHWDO EHQHILWVRI WKHHQFURDFKPHQW DQG WKHLQURDGV PDGHLQWR WKH

IRXUWKVWHSDVNLQJZKHWKHUDUHDVRQDEOHEDODQFHKDVEHHQVWUXFNEHWZHHQ

PHDVXUHKDGSDVVHGWKHWKUHHVWHSWHVWWKHDQDO\VLVVKRXOGLQFRUSRUDWHD

LQFRUSRUDWHG LQWR WKH SURSRUWLRQDOLW\ WHVW  :KHUH DQ HQFURDFKLQJ

ZLWK WKH 6WUDVERXUJ DQG (QJOLVK MXULVSUXGHQFH D IRXUWK VWHS LV WR EH

Board  +.&)$5WKH&RXUWRI)LQDO$SSHDOKHOGWKDWLQOLQH



6HHYau Yuk LungVXSUDSHU/L&-DW>@







SURSRUWLRQDOLW\WHVW

HTXDOLW\  'LIIHUHQFHV LQ WUHDWPHQW PD\ EH MXVWLILHG LI LW SDVVHV WKH



D5.1 A four-step test

RIPDUULDJHE\HPSW\LQJLWVFRQWHQWV

DQGWRRZLGH  $VVXFKLWPD\SRVHWKHULVNRIHURGLQJWKHVSHFLDOVWDWXV
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:KDW KDV WR EH MXVWLILHG LV QRW WKH HQFURDFKLQJ PHDVXUH LQ

7KHVWDQGDUGRIVFUXWLQ\WREHDSSOLHGWRWKHWKLUGVWHSRIWKH
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  $WWKHVXSUDQDWLRQDOOHYHORIWKH(&W+5WKHPDUJLQRI
DSSUHFLDWLRQ GRFWULQH LQYROYHV WKH UHFRJQLWLRQ WKDW RQ FHUWDLQ
LVVXHVWKH&RXUWVKRXOGDOORZ0HPEHU6WDWHODWLWXGHWRGHFLGH
RQWKHOHJLWLPDF\RIWKHLUVRFLHWDODLPVDQGWKHPHDQVWRDFKLHYH
WKHP VLQFH WKH\ DUH EHWWHU SODFHG WR PDNH WKH
DVVHVVPHQW 6LPLODU FRQVLGHUDWLRQV KDYH OHG WKH &RXUW DW D
GRPHVWLFOHYHOWRDOORZWKHOHJLVODWLYHDQGH[HFXWLYHDXWKRULWLHV

  $QDOWHUQDWLYHVWDQGDUGZKLFKPD\EHDSSOLHGDWWKHWKLUG
VWDJH LV RQH ZKLFK DVNV ZKHWKHU WKH HQFURDFKLQJ PHDVXUH LV
³PDQLIHVWO\ ZLWKRXW UHDVRQDEOH IRXQGDWLRQ´ EHLQJ D VWDQGDUG
FORVHO\ UHODWHG WR WKH FRQFHSW RI ³PDUJLQ RI DSSUHFLDWLRQ´ LQ
(&W+5MXULVSUXGHQFH
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³ $WWKHWKLUGVWDJHDVVHVVLQJWKHSHUPLVVLEOHH[WHQWRIWKH
LQFXUVLRQLQWRWKHSURWHFWHGULJKWWZRPDLQVWDQGDUGVKDYHEHHQ
DSSOLHG 7KHILUVWLVWKHWHVWRIZKHWKHUWKHLQWUXGLQJPHDVXUH
LV ³QR PRUH WKDQ QHFHVVDU\´ WR DFKLHYH WKH OHJLWLPDWH DLP LQ
TXHVWLRQ 7KLV PXVW EH XQGHUVWRRG WR EH D WHVW RI UHDVRQDEOH
QHFHVVLW\ ,I WKH &RXUW LV VDWLVILHG WKDW D VLJQLILFDQWO\ OHVV
LQWUXVLYH DQG HTXDOO\ HIIHFWLYH PHDVXUH LV DYDLODEOH WKH
LPSXJQHGPHDVXUHPD\EHGLVDOORZHG
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VWXG\RIWKHUHOHYDQWFDVHV  ,QFRQFOXVLRQKLV/RUGVKLSVDLG

ODZ  ,QHysanVXSUD5LEHULR3-LQ VHFWLRQ*FRQGXFWHGDQDGPLUDEOH

MXVWLILFDWLRQWHVWYDULHVDFFRUGLQJWRFRQWH[WV  ,WKDVJHQHUDWHGPXFKFDVH
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D5.2 Standard of scrutiny
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DW>@

WRVDWLVI\WKDWWKHMXVWLILFDWLRQWHVWLVPHWYau Yuk LungVXSUDSHU/L&-

SHU%DURQHVV+DOHDW>@  $QGWKHEXUGHQLVDOZD\VRQWKHJRYHUQPHQW

Department>@$&SHU/RUG%LQJKDPDW>@AL (Serbia)VXSUD

GLVFULPLQDWRU\DVSHFWVRIWKHPHDVXUHA v Secretary of State for the Home

TXHVWLRQ ZKLFK SXWV LQ SODFH WKH GLIIHUHQWLDO WUHDWPHQW EXW WKH
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0RVW UHFHQWO\ LQ Kwok Cheuk Kin v Secretary for



  7KRXJK D PDWWHU RI GHJUHH WKHUH DUH WKUHH DVSHFWV WR
FRQVLGHU

³ $VFDQEHVHHQWKHUHIRUHWKHGLIIHUHQFHLQDSSURDFKRI
WKHFRXUWVDWWKHWKLUGVWDJHYDULHVGHSHQGLQJRQWKHSDUWLFXODU
FLUFXPVWDQFHV RI DQ\ JLYHQ FDVH DQG WKLV LV FULWLFDO WR EHDU LQ
PLQGZKHQORRNLQJDWWKHLPSXJQHGPHDVXUHWRVHHZKHWKHU D 
WKHVWULFWHUWHVWRIWKHPHDVXUHEHLQJ³QRPRUHWKDQQHFHVVDU\´
WR GHDO ZLWK LWV OHJLWLPDWH DLP RU E  WKH WHVW RI WKH PHDVXUH
PHUHO\EHLQJ³PDQLIHVWO\ZLWKRXWUHDVRQDEOHIRXQGDWLRQ´RXJKW
WREHDSSOLHG 2QHVKRXOGQRWRIFRXUVHEHSUHRFFXSLHGZLWK
ODEHOV DQG LQVWHDG DGRSW D IOH[LEOH WKRXJK SULQFLSOHG DQG
VWUXFWXUHG DSSURDFK 3DUDJUDSKV  WR  LQ WKH SDVVDJH
TXRWHGLQWKHSUHYLRXVSDUDJUDSKDUHLQVWUXFWLYHKHUH

MXGJPHQWLQHysanTXRWHGDERYHHPSKDVL]HG



XQUHSRUWHG0D&-DIWHUUHIHUULQJWRWKHSULQFLSOHVVHWRXWLQ5LEHLUR3-¶V

Constitutional and Mainland Affairs )$&9   -XO\ 



  7KH GLIIHUHQFH EHWZHHQ WKH WZR VWDQGDUGV LV RQH RI
GHJUHH ZLWK WKH &RXUW LQ ERWK FDVHV VFUXWLQLVLQJ WKH
FLUFXPVWDQFHVRIWKHFDVHDQGWKHIDFWXDOEDVHVFODLPHGIRUWKH
LQFXUVLRQ´

  7KH ORFDWLRQ RI WKH VWDQGDUG LQ WKH VSHFWUXP RI
UHDVRQDEOHQHVVGHSHQGVRQPDQ\IDFWRUVUHODWLQJSULQFLSDOO\WR
WKH VLJQLILFDQFH DQG GHJUHH RI LQWHUIHUHQFH ZLWK WKH ULJKW WKH
LGHQWLW\RIWKHGHFLVLRQPDNHUDQGWKHQDWXUHDQGIHDWXUHVRIWKH
HQFURDFKLQJPHDVXUHUHOHYDQWWRVHWWLQJWKHPDUJLQRIGLVFUHWLRQ

  7KH³PDQLIHVW´VWDQGDUGKDVEHHQ XVHGLQFDVHVZKHUH
WKH &RXUW UHFRJQL]HV WKDW WKH RULJLQDWRU RI WKH LPSXJQHG
PHDVXUH LV EHWWHU SODFHG WR DVVHVV WKH DSSURSULDWH PHDQV WR
DGYDQFH WKH OHJLWLPDWH DLP HVSRXVHG 7KLV KDV RFFXUUHG LQ
FDVHV LQYROYLQJ LPSOHPHQWDWLRQ RI WKH OHJLVODWXUH¶V RU
H[HFXWLYH¶V SROLWLFDO VRFLDO RU HFRQRPLF SROLFLHV EXW WKH
SULQFLSOHLVQRWFRQILQHGWRVXFKFDVHV

ODWLWXGHRUD³PDUJLQRIGLVFUHWLRQ´WRGRWKHVDPHDSSO\LQJWKH
³PDQLIHVWO\ ZLWKRXW UHDVRQDEOH IRXQGDWLRQ´ VWDQGDUG LQ VXFK
FDVHV
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'

:KDW47DOOHJHGKHUHLVWKDWVKHKDVEHHQGLVFULPLQDWHGRQ



E

LELGSHU/RUG+RIIPDQQ  ,WVHULRXVO\LQYDGHVRQH¶VGLJQLW\





9

9




8

8




















6
7

>@  ,W FDQQRW EH MXVWLILHG PHUHO\ RQ XWLOLWDULDQ JURXQGV

$FNHUPDQQ- DW >@ Preddy VXSUD SHU %DURQHVV+DOH DW
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5

National Coalition for Gay and Lesbian EqualityVXSUDSHU

EHWUHDWHGDVDQLQGLYLGXDODQGQRWDVWDWLVWLFDOXQLWCarson






LQGLYLGXDO  ,WRIIHQGVWKHQRWLRQWKDWHYHU\RQHLVHQWLWOHGWR

FKDUDFWHULVWLFVRIIHQGVWKHQRWLRQVRIWKHUHVSHFWGXHWRWKH

RWKHU IRUP RI GLVFULPLQDWLRQ RQ DFFRXQW RI SHUVRQDO

'LVFULPLQDWLRQ RQ DFFRXQW RI VH[XDO RULHQWDWLRQ OLNH DQ\

0D&-DW>@

SHU/RUG+RIIPDQQDW>@±>@Fok Chun WaVXSUDSHU

4






3






2






1






0




0



AL (Serbia)VXSUDSHU%DURQHVV+DOHDW>@CarsonVXSUD

/









SHUVRQDO FKDUDFWHULVWLFV OLNH UDFH FRORXU DQG VH[

ERWK LQWHUQDWLRQDO DQG ORFDO DV SDUW RI DQ LQGLYLGXDO¶V

.



/






.




6H[XDORULHQWDWLRQLVQRZZHOOHVWDEOLVKHGE\WKHFDVHODZ



D

-






,









RI³QRPRUHWKDQQHFHVVDU\´VKRXOGEHDGRSWHGDVWKHVWDQGDUGRIVFUXWLQ\

DFFRXQWRIKHUVH[XDORULHQWDWLRQ  ,WILUPO\VXJJHVWVWKDWWKHVWULFWHUWHVW



+
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+




Nature of right and extent of encroachment

*

*

(1)








)




&KLHI-XVWLFHLQWKHSUHVHQWFRQWH[W
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(

(






,ZLOOH[DPLQHPRUHFORVHO\WKHWKUHHDVSHFWVLGHQWLILHGE\WKH
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%






5HOHYDQFHRIWKHPDUJLQRIDSSUHFLDWLRQ´

 

&



   7KHLGHQWLILFDWLRQRIWKHUHOHYDQWGHFLVLRQPDNHU
LQWKHFDVHRIOHJLVODWLRQWKLVZLOOEHWKH/HJLVODWXUH 






%







$



7KHQDWXUHRIWKHULJKWLQTXHVWLRQDQGWKHGHJUHH
WRZKLFKLWKDVEHHQHQFURDFKHGRQ
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,W LV WUXH WKDW 47 GRHV QRW KDYH D ULJKW WR EH JUDQWHG D

Fok Chun WaVXSUDSHU0D&-DW>@±>@

VH[XDO RULHQWDWLRQ LV VXEMHFW WR WKH FRXUW¶V VHYHUH VFUXWLQ\

/L&- DW >@  7KXV DQ HQFURDFKLQJ PHDVXUH EDVHG RQ

VXVSHFWHG JURXQGV LQ DUWLFOH  Yau Yuk Lung VXSUD SHU

DW >@  $QG VH[XDO RULHQWDWLRQ IDOOV ZLWKLQ RQH RI WKH

QDUURZHUPDUJLQRIGLVFUHWLRQHysanVXSUDSHU5LEHULR3-

MXVWLI\LQJ WKH LQFXUVLRQ REYLRXVO\ UHVXOWLQJ LQ D PXFK

5LJKWV WKHUH ZRXOG KDYH WR EH ³YHU\ ZHLJKW\´ UHDVRQV

JURXQGVDVLGHQWLILHGLQDUWLFOHRIWKH+RQJ.RQJ%LOORI

HQFURDFKLQJPHDVXUHLVGLVFULPLQDWRU\RQRQHRIWKHVXVSHFW

6LPLODUO\ LQ +RQJ .RQJ LW LV ZHOO VHWWOHG WKDW ZKHUH WKH





VKH PLJKW EH JUDQWHG WKH SULYLOHJH WR UHPDLQ LQ +RQJ .RQJ DV 66¶V

XQMXVWLILDEO\GHQLHGRIWKHRSSRUWXQLW\WREHFRQVLGHUHGE\WKH'LUHFWRULI

DV LQHOLJLEOH VLPSO\ EHFDXVH RI KHU VH[XDO RULHQWDWLRQ  6KH ZRXOG EH

3ROLF\  ,IVKHZHUHVRGLVFULPLQDWHGVKHZRXOGEHXQMXVWLILDEO\FRXQWHG

VH[XDORULHQWDWLRQZKHQWKH'LUHFWRUFRQVLGHUVLIVKHLVHOLJLEOHXQGHUWKH

3XWDQRWKHUZD\47KDVDULJKWQRWEHGLVFULPLQDWHGRQDFFRXQWRIKHU

'LUHFWRU PXVW QRW GLVFULPLQDWH KHU RQ WKH JURXQG RI VH[XDO RULHQWDWLRQ 

JUDQWHG WKH SULYLOHJH WR UHPDLQ LQ +RQJ .RQJ DV 66¶V GHSHQGDQW WKH

SULQFLSOH RI HTXDOLW\  6R HYHQ LQ FRQVLGHULQJ LI 47 LV HOLJLEOH WR EH

'LUHFWRUDFFHSWVWKDWKHPXVWDGPLQLVWHUWKH3ROLF\LQDFFRUGDQFHZLWKWKH

GHSHQGDQW YLVD EHFDXVH LW LV RQ WUXH DQDO\VLV D SULYLOHJH  %XW WKH



F

AL (Serbia)LELGSHU%DURQHVV+DOH

DW >@ QRWLQJ WKDW WKLV LV ZKDW 6WUDVEXUJ FDVHV GR

UHTXLUHVZHLJKW\UHDVRQVPreddyVXSUDSHU%DURQHVV+DOH

Carson LELG SHU /RUG +RIIPDQQ  -XVWLILFDWLRQ WKXV
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7KH 3ROLF\ LV VHOIHYLGHQWO\ SDUW RI WKH 'LUHFWRU¶V RYHUDOO
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.RQJ¶V FRUH YDOXHV LQFOXGLQJ GLIIHUHQWLDO WUHDWPHQW RQ

HQFURDFKLQJPHDVXUHLPSRVHGE\VXFKSROLFLHVRIIHQGV+RQJ

ZKLFK DV VHHQ LQFOXGH LPPLJUDWLRQ SROLF\ ZKHUH WKH

DSSUHFLDWLRQWRWKHJRYHUQPHQWRQVRFLRHFRQRPLFSROLFLHV

$OWKRXJK WKH FRXUW XVXDOO\ DFFRUGV D ZLGH PDUJLQ RI

3






2






1






0









D

RIDVWULFWHUWHVWRI³QRPRUHWKDQQHFHVVDU\´LQWKHSUHVHQWFRQWH[W

LPPLJUDWLRQSROLFLHV  +RZHYHUWKDWGRHVQRWGHWUDFWIURPWKHDGRSWLRQ



 
«>7KH@ FRXUWV KDYH IUHTXHQWO\ UHFRJQL]HG WKDW µEULJKW
OLQH¶ UXOHV DUH JHQHUDOO\ DFFHSWDEOH LQ VXFK FDVHV
QRWZLWKVWDQGLQJWKDWWKH\PLJKWSURGXFHVRPHKDUGVKLS´
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³
«7KLVLVDQDUHDRIVRFLDOSROLF\FRQFHUQLQJFRQWURORI
ZKR VKRXOG EH DOORZHG WR HQWHU LQWR WKH FRXQWU\ DQG LQ ZKDW
FLUFXPVWDQFHV  $V , KDYH QRWHG WKH FRXUWV DUH SDUWLFXODUO\
UHOXFWDQWWRLQWHUIHUHLQVXFKDUHDV

-

-




Officer>@8.+55REVHUYHG



,






+









DGPLQLVWHULPPLJUDWLRQSROLFLHV  $V(OLDV/-LQAM v Entry Clearance

HQMR\V D ZLGH PDUJLQ RI DSSUHFLDWLRQ DV WR KRZ WR IRUPXODWH DQG

HQWLWOHG WR H[HUFLVH VWULQJHQW FRQWURO RYHU LPPLJUDWLRQ PDWWHUV DQG KH

*



,






+






*




)








,WKDVEHHQFRQVLVWHQWO\KHOGE\WKHFRXUWVWKDWWKH'LUHFWRULV

7KHVHWZRDVSHFWVFDQEHFRQYHQLHQWO\GHDOWZLWKWRJHWKHU










)






(




(



'

The Director as the decision maker and the margin of appreciation




(2)
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&









XQGHUWKH3ROLF\LVQRWXQVXEVWDQWLDO

WKH H[WHQW RI HQFURDFKPHQW RQ 47¶V ULJKW EDVHG RQ VH[XDO RULHQWDWLRQ
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GHSHQGDQWVLPSO\EHFDXVHRIKHUVH[XDORULHQWDWLRQ  9LHZHGLQWKLVOLJKW
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(PSKDVLVVXSSOLHGE\PH



WKH JXDUGLDQV RI VXFK ULJKWV  7KH FRXUWV ZLOO H[DPLQH WKH

GLVFULPLQDWHGRQDFFRXQWRIVH[XDORULHQWDWLRQWKHFRXUWVDUH

WKHULJKWRIDQLQGLYLGXDOWRHTXDOUHVSHFWLQFOXGLQJQRWWREH

WaVXSUDSHU0D&-DW>@  +RZHYHUZKHQLWFRPHVWR

RIWKHJRYHUQPHQWHysanSHU5LEHLUR3-DW>@Fok Chun

LQVWLWXWLRQDOUHVSRQVLELOLWLHVRIWKHMXGLFLDU\DQGRWKHURUJDQV

GHFLVLRQPDNHU  ,W UHIOHFWV WKH VHSDUDWH FRQVWLWXWLRQDO DQG

GLVFUHWLRQZKLFKWKHFRXUWVZLOODFFRUGWRWKHOHJLVODWXUHRUD

7KHFRQFHSWRIPDUJLQRIDSSUHFLDWLRQUHIHUVWRWKDWDUHDRI



E

  :KHUH FRUH YDOXHV UHODWLQJ WR SHUVRQDO
FKDUDFWHULVWLFV DUH LQYROYHG WKH FRXUW ZLOO QDWXUDOO\
VXEMHFW WKH UHOHYDQW OHJLVODWLRQ RU GHFLVLRQ WR D
SDUWLFXODUO\VHYHUHVFUXWLQ\«´

³ «7KHSURSRVLWLRQWKDWWKHFRXUWVZLOODOORZPRUH
OHHZD\ZKHQVRFLRHFRQRPLFSROLFLHVDUHLQYROYHGGRHV
QRWOHDGWRWKHFRQVHTXHQFHWKDWWKH\ZLOOQRWEHYLJLODQW
ZKHQLWLVDSSURSULDWHWRGRVRRUWKDWWKHDXWKRULWLHVKDYH
VRPHVRUWRIFDUWHEODQFKH  $IWHUDOOWKHFRXUWVKDYH
WKHXOWLPDWHUHVSRQVLELOLW\RIGHWHUPLQLQJZKHWKHUDFWV
DUHFRQVWLWXWLRQDORUODZIXO  ,WZRXOGEHDSSURSULDWHIRU
WKH FRXUWV WR LQWHUYHQH LQGHHG WKH\ ZRXOG EH GXW\
ERXQG WR GR VR  ZKHUH HYHQ LQ WKH DUHD RI VRFLR
HFRQRPLFRURWKHUJRYHUQPHQWSROLFLHVWKHUHKDVEHHQD
GLVUHJDUG IRU FRUHYDOXHV  7KLV UHTXLUHV D OLWWOH
HODERUDWLRQ  :KHUH IRU H[DPSOH WKH UHDVRQ IRU
XQHTXDO WUHDWPHQW VWULNHV DW WKH KHDUW RI FRUHYDOXHV
UHODWLQJ WR SHUVRQDO RU KXPDQ FKDUDFWHULVWLFV VXFK DV
UDFH FRORXU JHQGHU sexual orientation   UHOLJLRQ
SROLWLFV RU VRFLDO RULJLQ  WKH FRXUWV ZRXOG H[WUHPHO\
UDUHO\ LI DW DOO  ILQG WKLV DFFHSWDEOH  7KHVH
FKDUDFWHULVWLFV LQYROYH WKH UHVSHFW DQG GLJQLW\ WKDW
VRFLHW\ DFFRUGV WR D KXPDQ EHLQJ  7KH\ DUH
IXQGDPHQWDOVRFLHWDOYDOXHV«

ZLWKLQWHQVLW\  $V0D&-H[SODLQHGLQFok Chun WaVXSUD

DFFRXQWRIVH[XDORULHQWDWLRQWKHFRXUWZLOOVWLOOVFUXWLQL]HLW
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VWDQGDUGRIVFUXWLQ\PXVWDSSO\

FDXVHGWRWKHFRPSODLQDQW¶VGLJQLW\ZRXOGMXVWEHWKHVDPH  7KHVDPH
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4




4



GLUHFW RU LQGLUHFW WKH JUDYDPHQ RI WKH HQFURDFKPHQW DQG WKH RIIHQVH LW

3




GHSHQGHQW RQ WKH IRUP RI GLVFULPLQDWLRQ  ,I LW LV GLVFULPLQDWLRQ EH LW






2



3






ULJKWV UHODWLQJ WR SHUVRQDO FKDUDFWHULVWLFV VXFK DV VH[XDO RULHQWDWLRQ




2



SDUW,FDQQRWVHHDQ\ORJLFDOEDVLVWRUHQGHUWKHVFUXWLQ\RIWKHLQYDVLRQRI

1









RodriguezVXSUDDQGPreddyVXSUDSHU%DURQHVV+DOHDW>@  )RUP\

ZLOOVXEMHFWWKHHQFURDFKLQJPHDVXUHWRVHYHUHVFUXWLQ\VHHIRUH[DPSOH

0



1






0




WKDWHYHQIRULQGLUHFWGLVFULPLQDWLRQEDVHGRQVH[XDORULHQWDWLRQWKHFRXUWV



/









VXIILFH  +RZHYHUWKDWLVIODWO\FRQWUDGLFWHGE\DXWKRULWLHVZKLFKVKRZ

DPRXQWV WR LQGLUHFW GLVFULPLQDWLRQ  $ OD[HU GHJUHH RI VFUXWLQ\ ZRXOG

.






/






.

6HFRQG WKH 3ROLF\ DV DSSOLHG E\ WKH 'LUHFWRU DW ZRUVW
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DVWULFWHUWHVWRI³QRPRUHWKDQQHFHVVDU\´VKRXOGEHDGRSWHG

DGPLQLVWHULQJWKH3ROLF\  ,KDYHMXVWH[SODLQHGZK\QRWZLWKVWDQGLQJWKDW

'LUHFWRUVKRXOGEHJLYHQDZLGHPDUJLQRIDSSUHFLDWLRQLQIRUPXODWLQJDQG
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)LUVWDVSDUWRIKLVVWULQJHQWLPPLJUDWLRQSROLF\RYHUDOOWKH
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6KHWRRNWZRSRLQWV






QDPHO\ ³PDQLIHVWO\ ZLWKRXW UHDVRQDEOH IRXQGDWLRQ´ VKRXOG EH DGRSWHG 

(
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%




0V&DUVV)ULVNVXEPLWWHGWKDWWKHOHVVHUGHJUHHRIVFUXWLQ\

GRVRFok Chun WaVXSUDSHU0D&-DW>@

&



/RUG+RIIPDQQDW>@  ,QIDFWWKHFRXUWVDUHGXW\ERXQGWR






%







$


LVVXHV RI MXVWLILFDWLRQ YHU\ FDUHIXOO\ Carson VXSUD SHU
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$SSO\LQJ/RUG1LFKROOV¶VDSSURDFKWRWKHSUHVHQWFDVH,QRZ

THE PRESENT CASE

,WLVWKH'LUHFWRU¶VFDVHWKDWWKH3ROLF\HQDEOHVDVSRQVRUWR

Indirect discrimination

,QWKHFDVHRIDVSRXVHLQWHUGHSHQGHQF\LVSDUWDQGSDUWLDORI

$QXQPDUULHGFRXSOHZKHWKHUKHWHURVH[XDORUKRPRVH[XDO





LQ D VWDEOH ORQJ WHUP DQG FRPPLWWHG UHODWLRQVKLS FDQ KDYH H[DFWO\ WKH



VXSSRUW

FRPSDQLRQVKLS WKH VHQVH RI EHORQJLQJ WR HDFK RWKHU PXWXDO FDUH DQG

UHODWLRQVKLS  ,W LV FKDUDFWHUL]HG E\ ORYH LQWLPDF\ VWDELOLW\

KLVKHU VSRQVRU DUH HQJDJHG LQ WKH FORVHVW IRUP RI LQWHUSHUVRQDO

KLVKHUPDUULDJHZLWKWKHVSRQVRU  $VDPDUULHGFRXSOHWKHDSSOLFDQWDQG



DSSOLFDQW¶VHOLJLELOLW\IRUWKHSXUSRVHRIWKH3ROLF\

GHSHQGDQW FKLOG XQGHU  GHSHQGHQF\ RQ WKH VSRQVRU XQGHUOLHV WKH

GHSHQGDQWV IRU WKH SXUSRVH RI WKH 3ROLF\  :KHWKHU D VSRXVH RU D

%RWK RI WKHP DUH UHJDUGHG E\ WKH 'LUHFWRU DV WKH VSRQVRU¶V FORVHVW

VSRQVRU¶V XQPDUULHG GHSHQGDQW FKLOG XQGHU WKH DJH RI  LV WKH RWKHU 

YLVD VKRXOG EH JUDQWHG  7KH VSRQVRU¶V VSRXVH LV RQH FDWHJRU\  7KH

PD\KDYHRQO\WZRFDWHJRULHVDUHHOLJLEOHIRUFRQVLGHUDWLRQLIDGHSHQGDQW

DQGVXSSRUWWKHPLQ+RQJ.RQJ  2IDOOWKHGHSHQGDQWVWKDWDVSRQVRU

EULQJLQKLVKHUFORVHVWGHSHQGDQWVWROLYHLQ+RQJ.RQJDQGWRFDUHIRU



E1.

FRPHWRWKHGLIIHUHQWLDOWUHDWPHQWLQWKH(OLJLELOLW\5HTXLUHPHQW



E.
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+RZHYHUXQGHUWKH(OLJLELOLW\5HTXLUHPHQWDKHWHURVH[XDO
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7

GRXEOHEHGGHGURRPVLQWKHLUKRWHOWRPDUULHGFRXSOHV  7KHGHIHQGDQWV

SULQFLSOHV WKH\ RSHUDWHG D SROLF\ WR UHVWULFW RFFXSDQF\ RI WKH WKUHH

EHLQYROYHGLQSURPRWLQJZKDWWKH\EHOLHYHGWREHVLQ  %DVHGRQWKRVH

SHUPLWWHGXQPDUULHGFRXSOHVWRVKDUHDGRXEOHEHGWKH\WKHPVHOYHVZRXOG

RUKHWHURVH[XDOWRKDYHVH[XDOUHODWLRQVRXWVLGHPDUULDJHDQGWKDWLIWKH\

SULYDWHKRWHOEHOLHYHGWKDWLWZDVVLQIXOIRUSHUVRQVZKHWKHUKRPRVH[XDO
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,Q Preddy VXSUD WKH GHIHQGDQWV ZKR RZQHG DQG UDQ D

2










1









RQWKHJURXQGRIVH[XDORULHQWDWLRQLIQRWMXVWLILHG

$VGHPRQVWUDWHGE\DXWKRULWLHVWKLVPD\FRQVWLWXWHLQGLUHFWGLVFULPLQDWLRQ
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DWDVHULRXVGLVDGYDQWDJHDVFRPSDUHGWRKHWHURVH[XDOXQPDUULHGFRXSOHV 
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WKH(OLJLELOLW\5HTXLUHPHQWSXWVKRPRVH[XDOXQPDUULHGFRXSOHVDVDJURXS

KRZHYHUPXFKWKH\ZDQWWRDYDLOWKHPVHOYHVRIWKH3ROLF\  ,QWKLVZD\

.RQJ  7KH\ ZLOO QHYHU EH DEOH WR PHHW WKH (OLJLELOLW\ 5HTXLUHPHQW

FDQQRW PDUU\ LQ WKH VHQVH DV XQGHUVWRRG DFFRUGLQJ WR WKH ODZ RI +RQJ

VRZLVK  %XWDKRPRVH[XDOXQPDUULHGFRXSOHFDQQRWGRVREHFDXVHWKH\

XQPDUULHGFRXSOHPD\PDNHWKHPVHOYHVHOLJLEOHE\JHWWLQJPDUULHGLIWKH\





DPRXQWVWRGLUHFWGLVFULPLQDWLRQRQWKHJURXQGRIVH[XDORULHQWDWLRQ

UHMHFW 0V 5RVH¶V DUJXPHQW WKDW WKH 3ROLF\ DV DSSOLHG E\ WKH 'LUHFWRU

VLQJOHG RXW VDPHVH[ FRXSOHV IRU GLIIHUHQWLDO WUHDWPHQW  , DFFRUGLQJO\

KHWHURVH[XDORUKRPRVH[XDODUHVLPLODUO\H[FOXGHGWKH'LUHFWRUKDVQRW

'LUHFWRUGUDZVWKHEULJKWOLQHDWPDUULDJH  6LQFHDOOXQPDUULHGFRXSOHV

7KH\DUHKRZHYHUH[FOXGHGXQGHUWKH(OLJLELOLW\5HTXLUHPHQWEHFDXVHWKH

GHSHQGHQF\ WKHLU VLWXDWLRQ LV DQDORJRXV WR WKDW RI D PDUULHG FRXSOH 
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VDPHVRUWRILQWHUGHSHQGHQWUHODWLRQVKLSDVDPDUULHGFRXSOH  ,QWHUPVRI
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RodriguezVXSUDLVDQRWKHUDXWKRULW\RQWKHSRLQW  7RUHFDS



DW>@



WKHHTXDOLW\SURYLVLRQLQWKH*LEUDOWDU&RQVWLWXWLRQ  %DURQHVV+DOHVDLG

WKHGLIIHUHQWLDOWUHDWPHQWLPSRVHGE\WKHSROLF\ZDVXQFRQVWLWXWLRQDOXQGHU

FRXOGQRWPDUU\QRUKDYHFKLOGUHQWRJHWKHU  7KH3ULY\&RXQFLOKHOGWKDW

RUKDYHDFKLOGLQFRPPRQ  7KHSROLF\H[FOXGHGVDPHVH[FRXSOHVZKR

JRYHUQPHQWKRXVLQJWRFRXSOHVRQO\LIWKH\ZHUHPDUULHGWRRQHDQRWKHU

LWZDVWKHSROLF\RIWKH*LEUDOWDUJRYHUQPHQWWRJUDQWMRLQWWHQDQFLHVRI



IDLOHGWRMXVWLI\

ZKLFK WKH GHIHQGDQWV ZRXOG UHJDUG DV D PDUULDJH ZKHQ WKH GHIHQGDQWV

KHWHURVH[XDOFRXSOHVVLQFHWKHIRUPHUFRXOGQRWHQWHUWRJHWKHULQWRDVWDWXV

KRPRVH[XDOFRXSOHVDVDJURXSDWDVHULRXVGLVDGYDQWDJHDVFRPSDUHGZLWK

GLVFULPLQDWLRQEHFDXVHDOWKRXJKLWDSSOLHGWRDOOXQPDUULHGFRXSOHVLWSXW

7RXOVRQ RUGLG SHU/RUG1HXEHUJHUDQG/RUG+XJKHV DPRXQWWRLQGLUHFW

QRW GLUHFW WKH SROLF\ ZRXOG SHU %DURQHVV +DOH /RUG .HUU DQG /RUG

GLUHFWGLVFULPLQDWLRQ  7KH&RXUWDOVRKHOGWKDWLIWKHGLVFULPLQDWLRQZHUH

DFULWHULRQZKLFKZDVEDVHGVROHO\RQVH[XDORULHQWDWLRQDQGDPRXQWHGWR

QRWWRVDPHVH[FRXSOHVZKRZHUHLQDFLYLOSDUWQHUVKLSWKHUHIRUHDSSOLHG

GRXEOHEHGGHGURRPVRQO\WRKHWHURVH[XDOFRXSOHVZKRZHUHPDUULHGDQG

LQ WKH 8QLWHG .LQJGRP DQG WKH GHIHQGDQWV¶ SROLF\ RI OHWWLQJ

WKDWDVDFLYLOSDUWQHUVKLSZDVLQGLVWLQJXLVKDEOHIURPWKHVWDWXVRIPDUULDJH

VH[XDO RULHQWDWLRQ RU LQGLUHFW GLVFULPLQDWLRQ  7KH 6XSUHPH &RXUW KHOG

EURXJKWSURFHHGLQJVFRPSODLQLQJGLUHFWGLVFULPLQDWLRQRQWKHJURXQGRI

FODLPDQWV D KRPRVH[XDO FRXSOH LQ D FLYLO SDUWQHUVKLS  7KH FODLPDQWV

UHIXVHG WR KRQRXU D ERRNLQJ IRU D GRXEOHEHGGHG URRP PDGH E\ WKH
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IRUIDPLO\UHDVRQVWKHDSSOLFDQWVZHUHWUHDWHGLQWKHVDPHZD\DVSHUVRQV

DUWLFOHZDVHQJDJHGWKDWZLWKUHJDUGWRHOLJLELOLW\IRUDUHVLGHQFHSHUPLW

DPDMRULW\RIWKH(&W+5KHOGWKDWWKHDSSOLFDQWV¶ULJKWWRIDPLO\XQGHU

IDPLO\OLIH DQGDUWLFOH ULJKWWRHTXDOLW\RQHQMR\PHQWRIULJKWV   %\

3URFHHGLQJV HQVXHG LQ ZKLFK WKH DSSOLFDQWV LQYRNHG DUWLFOH ULJKW WR

SHUPLW IRU IDPLO\ UHDVRQV ZKLFK ZDV UHMHFWHG LQ 2FWREHU  

WHPSRUDU\ UHVLGHQFH SHUPLW  +H VXEVHTXHQWO\ DSSOLHG IRU D UHVLGHQFH

ILUVW SHULRG RI UHVLGHQFH LQ ,WDO\ WKH VHFRQG DSSOLFDQW KDG D VWXGHQW¶V

VHWWOHLQ,WDO\RQJURXQGVRIWKHILUVWDSSOLFDQW¶VSRRUKHDOWK  'XULQJWKHLU

WKHVWDWXVRIXQPDUULHGFRXSOHXQWLO'HFHPEHUZKHQWKH\GHFLGHGWR

IRUPHGDVDPHVH[FRXSOHVLQFH  7KH\OLYHGLQ1HZ=HDODQGZLWK

$SSOLFDWLRQ 1R   -XQH   7KHUH WKH DSSOLFDQWV KDG

0V 5RVH DOVR UHOLHG RQ Taddeucci and McCallv Italy

.
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³
,QWKLVFDVHZHKDYHDFOHDUGLIIHUHQFHLQWUHDWPHQWEXW
QRWVXFKDQREYLRXVGLIIHUHQFHEHWZHHQWKHDSSHOODQWDQGRWKHUV
ZLWK ZKRP VKH VHHNVWRFRPSDUHKHUVHOI  7KHDSSHOODQWDQG
KHUSDUWQHUKDYHEHHQGHQLHGDMRLQWWHQDQF\LQFLUFXPVWDQFHV
ZKHUHRWKHUVZRXOGKDYHEHHQJUDQWHGRQH  7KH\DUHDOOIDPLO\
PHPEHUV OLYLQJ WRJHWKHUZKR ZLVK WR SUHVHUYH WKH VHFXULW\RI
WKHLU KRPHV VKRXOG RQH RI WKHP GLH  7KH GLIIHUHQFH LQ
WUHDWPHQWLVQRWGLUHFWO\RQDFFRXQWRIWKHLUVH[XDORULHQWDWLRQ
EHFDXVHWKHUHDUHRWKHUXQPDUULHGFRXSOHVZKRZRXOGDOVREH
GHQLHG D MRLQW WHQDQF\  %XW HYHQ LI«WKHVH DUH WKH SURSHU
FRPSDUDWRU WKH HIIHFW RI WKH SROLF\ XSRQ WKLV FRXSOH LV PRUH
VHYHUHWKDQRQWKHP  ,WLVDOVRPRUHVHYHUHWKDQLQPRVWFDVHV
RI LQGLUHFW GLVFULPLQDWLRQ ZKHUH WKH FULWHULRQ LPSRVHG KDV D
GLVSDUDWH LPSDFW XSRQ GLIIHUHQW JURXSV  ,Q WKLV FDVH WKH
FULWHULRQ LV RQH ZKLFK WKLV FRXSOH XQOLNH RWKHU XQPDUULHG
FRXSOHVZLOOQHYHUEHDEOHWRPHHW  7KH\ZLOOQHYHUEHDEOHWR
JHWPDUULHGRUWRKDYHFKLOGUHQLQFRPPRQ$QGWKDWLVEHFDXVH
RI WKHLU VH[XDO RULHQWDWLRQ  7KXV LW LV D IRUP RI LQGLUHFW
GLVFULPLQDWLRQ ZKLFK FRPHV DV FORVH DV LW FDQ WR GLUHFW
GLVFULPLQDWLRQ  ,QGHHG0U 6LQJKSXWV WKLV DVD7KOLPPHQRV
FDVHWKH\DUHEHLQJWUHDWHGLQWKHVDPHZD\DVRWKHUXQPDUULHG
FRXSOHVGHVSLWHWKHIDFWWKDWWKH\FDQQRWPDUU\RUKDYHFKLOGUHQ
LQFRPPRQ«´
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0V5RVHDVNHGXVWRDSSO\TaddeucciEHFDXVHDFFRUGLQJWR

)RU SUHVHQW SXUSRVHV , QHHG QRW GZHOO RQ FRXQVHO¶V





+HQFHDIRUPRIThlimmenosGLVFULPLQDWLRQ





MXVWLILFDWLRQDQDO\VLV:KHQWKHMXVWLILFDWLRQDQDO\VLVLVHQJDJHGQRWHYHU\

WKRVH FRUH ULJKWV FDQQRW EH UHJDUGHG DV GLVFULPLQDWRU\ DQG   WKH

FRUHULJKWVSHUWDLQLQJWRPDUULDJHDQGWKDWGLIIHUHQWLDOWUHDWPHQWEDVHGRQ

RQDQ\SRVVLEOHIORRGJDWHOLHVLQ  WKHUHFRJQLWLRQWKDWWKHUHDUHFHUWDLQ

VSHFLDOVWDWXVRIPDUULDJHPLJKWEHVHULRXVO\XQGHUPLQHG,WKLQNWKHFKHFN

QRWWDNHKHUFDVHDQ\IXUWKHU  $VWR-XGJH6LFLODQRV¶VFRQFHUQWKDWWKH

6RHYHQLIWKHPDMRULW\LQTaddeucciZDVZURQJDVVKHFRQWHQGHGLWGRHV

&DUVV)ULVN¶VVXEPLVVLRQWKDWWKHWZR(QJOLVKFDVHVZHUHZURQJO\GHFLGHG 

RodriguezKDGGHFLGHGLQWHUPVRISULQFLSOH  $QG,GRQRWWKLQNLWLV0V

WZR UHDVRQV  )LUVW Taddeucci GRHV QRW DGG PXFK WR ZKDW Preddy DQG

VXEPLVVLRQVRQWKHFRUUHFWQHVVRURWKHUZLVHRITaddeucci  ,VD\WKLVIRU



MXGJPHQW

WKDW WKH PDMRULW\ ZDV ZURQJ DQG DVNHG XV WR IROORZ -XGJH6LFLOLDQRV¶V

KHUWKHIDFWVDUHVLPLODUWRWKHSUHVHQWFDVH  0V&DUVV)ULVNVXEPLWWHG



VSHFLDOVWDWXVRIPDUULDJH

EH UDLVHG LQ UHVSHFW RI RWKHU ULJKWV WKHUHE\ VHULRXVO\ XQGHUPLQLQJ WKH

XQSUHFHGHQWHGLQWKH&RXUW¶VFDVHODZDQGWKDWWKHVDPHDUJXPHQWFRXOG

-XGJH6LFLOLDQRV TXHULHG WKH PDMRULW\¶V UHDVRQLQJ QRWLQJ WKDW LW ZDV

GLIIHUHQWLDOWUHDWPHQWZDVQRWMXVWLILHG  ,QKLVSDUWO\GLVVHQWLQJRSLQLRQ

SDUWQHUVZKRKDGGHFLGHGQRWWRUHJXODUL]HWKHLUVLWXDWLRQ DQGWKDWWKH

LQ D VLJQLILFDQWO\ GLIIHUHQW VLWXDWLRQ IURP WKHLUV QDPHO\ KHWHURVH[XDO
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$SSO\LQJWKHSULQFLSOHHQXQFLDWHGLQPreddyDQGRodriguez
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³
7KHGLIIHUHQFHLQWUHDWPHQWSXUVXHVWKHOHJLWLPDWHDLPRI
VWULNLQJ D EDODQFH EHWZHHQ   PDLQWDLQLQJ +RQJ .RQJ¶V
FRQWLQXHGDELOLW\WRDWWUDFWSHRSOHZLWKWKHULJKWWDOHQWDQGVNLOOV
WRFRPHWR+RQJ.RQJWRZRUN E\JLYLQJWKHPWKHFKRLFHRI
EULQJLQJLQWKHLUFORVHVWGHSHQGDQWVWROLYHZLWKWKHPLQ+RQJ
.RQJDQGWRFDUHIRUDQGVXSSRUWWKHPLQ+RQJ.RQJ DQG  
WKH QHHG IRU D V\VWHP RI HIIHFWLYH VWULFW DQG VWULQJHQW
LPPLJUDWLRQ FRQWURO LQ WKH OLJKW RI +RQJ .RQJ¶V VPDOO
JHRJUDSKLFDO VL]H KXJH SRSXODWLRQ VXEVWDQWLDO LQWDNH RI
LPPLJUDQWV UHODWLYHO\ KLJK SHU FDSLWDO LQFRPH DQG OLYLQJ
VWDQGDUG DQG ORFDO OLYLQJ DQG MRE PDUNHW FRQGLWLRQV ZKLFK
EULQJFRQVWDQWDQGKLJKSUHVVXUHRQ+RQJ.RQJ¶VVRFLHW\DVD
ZKROH LQ SDUWLFXODU WKH ODERXU PDUNHW VRFLDO EHQHILWV V\VWHP
KRXVLQJHGXFDWLRQDQGLQIUDVWUXFWXUH

7RUHFDSWKHMXVWLILFDWLRQDGYDQFHGE\WKH'LUHFWRULVWKLV
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Justification by the Director
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7KLVEULQJVPHWRWKHMXVWLILFDWLRQSURIIHUHGE\WKH'LUHFWRU
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MXVWLILHG
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XQPDUULHGFRXSOHVLQDVWDEOHORQJWHUPDQGFRPPLWWHGUHODWLRQVKLSLIQRW
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GLVFULPLQDWLRQ RQ DFFRXQW RI VH[XDO RULHQWDWLRQ DJDLQVW KRPRVH[XDO

WKH(OLJLELOLW\5HTXLUHPHQWEDVHGRQPDULWDOVWDWXVPD\FRQVWLWXWHLQGLUHFW



VWUXFWXUHGPDQQHUDVPDQGDWHGE\WKHMXVWLILFDWLRQDQDO\VLV

MXULVSUXGHQFHLQWKLVDUHDRIWKHODZFULWLFDOO\H[DPLQHGDOOWKHLVVXHVLQD

$QGLWZLOORQO\KDSSHQDIWHUWKHFRXUWKDVXQGHUWKHJXLGDQFHRIDULFK

KDSSHQRQO\LIWKHHQFURDFKLQJPHDVXUHGRHVQRWSDVVWKHMXVWLILFDWLRQWHVW 

GLVFULPLQDWLRQRQDFFRXQWRIVH[XDORULHQWDWLRQZLOOEHDIIHFWHG  ,WZLOO
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ULJKW SHUWDLQLQJ WR PDUULDJH VDLG WR KDYH EHHQ LQIULQJHG E\ UHDVRQ RI
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7KH'LUHFWRUPXVWILUVWSURYHWKDWWKH(OLJLELOLW\5HTXLUHPHQW

,W LV FRPPRQ JURXQG WKDW WKH DYRZHG DLP RI VWULNLQJ WKH

+RQJ .RQJ LV D UHJLRQDO KXE RI VHUYLFHV DQG D ZRUOG FLW\ 





E\WKH'LUHFWRUWKHUHLVDQREYLRXVQHHGWRH[HUFLVHVWULQJHQWLPPLJUDWLRQ

JHRJUDSKLFDOHFRQRPLFDQGVRFLHWDOFLUFXPVWDQFHVDVULJKWO\SRLQWHGRXW

.RQJ ZRXOG OLNH WR DWWUDFW  +RZHYHU JLYHQ +RQJ .RQJ¶V XQLTXH

WRLQFOXGHUDWKHUWKDQH[FOXGHKRPRVH[XDOFRXSOHVZKRPRWKHUZLVH+RQJ

GHSHQGDQWYLVDVWRDOOLUUHVSHFWLYHRIWKHLUVH[XDORULHQWDWLRQ  ,WLVEHWWHU

7KHEHVWZD\WRDFKLHYHWKLVRIFRXUVHLVWRRSHQXSWKHDSSOLFDWLRQVIRU

RI LQFUHDVHG JOREDOL]DWLRQ DQG LQWHQVH FRPSHWLWLRQ IURP RWKHU SODFHV 

OLYHDQGZRUNKHUHLVHVVHQWLDOWRLWVVXFFHVVHVSHFLDOO\DJDLQVWDEDFNGURS

OLYHKHUH  ,WVDELOLW\WRFRQWLQXHWRDWWUDFWWDOHQWHGDQGVNLOOHGSHRSOHWR

ZKLFKLVLQLWVHOIDQLQYDOXDEOHIRUPRIUHVRXUFHV WRFRPHWRZRUNDQG

LVFRPPLWWHGWRDWWUDFWQRWRQO\FDSLWDOEXWDOVRWDOHQWHGDQGVNLOOHGSHRSOH

$VRQHRIWKHPRVWLPSRUWDQWLQWHUQDWLRQDOILQDQFLDOFHQWHUV+RQJ.RQJ



EDODQFHDVGHVFULEHGLVDOHJLWLPDWHRQH  ,WPXVWEHULJKW



VHUYHVDOHJLWLPDWHDLP



E2.1 Legitimate aim

 
7RDFKLHYHWKHVDLGOHJLWLPDWHDLPWKH'LUHFWRUDGRSWVD
EULJKWOLQH UXOH EDVHG RQ PDULWDO VWDWXV DV GHILQHG E\ +RQJ
.RQJ¶V PDWULPRQLDO ODZ DQG ZKLFK WKH 'LUHFWRU LV REOLJHG WR
IROORZDQGJLYHHIIHFWWRDQGZKLFKSURYLGHVIRUOHJDOFHUWDLQW\
DQG DGPLQLVWUDWLYH ZRUNDELOLW\ DQG FRQYHQLHQFH ZKLFK LV
UDWLRQDOO\ FRQQHFWHG ZLWK WKH VDLG DLP DQG LV QR PRUH WKDQ
QHFHVVDU\WRDFFRPSOLVKWKHVDLGDLP´
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$VULJKWO\VXEPLWWHGE\0V5RVHWKH'LUHFWRU¶VDYRZHGDLP

7KH'LUHFWRUGUDZVWKHEULJKWOLQHDWPDUULDJHIRUWZRPDLQ
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HIIHFW WR WKH OHJDO GHILQLWLRQ RI PDUULDJH LQ +RQJ .RQJ LQ VHWWLQJ WKH

UHDVRQV  )LUVW WKH'LUHFWRUV VD\V KH LV REOLJHG WR DQG IROORZ DQG JLYH
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LQFRQVLVWHQWZLWKWKH'LUHFWRU¶VDYRZHGDLP
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0











2






1

WKHLUVSRXVHVZLWKWKHP  7KXVDQDO\]HGWKH(OLJLELOLW\5HTXLUHPHQWLV

(OLJLELOLW\5HTXLUHPHQWRQO\SHUPLWVKHWHURVH[XDOPDUULHGSHRSOHWREULQJ






ZLVKHV WR DWWUDFW LUUHVSHFWLYH RI WKHLU VH[XDO RULHQWDWLRQ  <HW WKH

WKHEDODQFHLVDSSOLFDEOHWRDOOSRWHQWLDOWDOHQWHGSHRSOHWKDW+RQJ.RQJ

0
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KHWHURVH[XDOSHRSOH  6LPSO\SXWWKH'LUHFWRU¶VDYRZHGDLPRIVWULNLQJ

.









DSSOLHVMXVWDVPXFKWRWDOHQWHGKRPRVH[XDOSHRSOHDVLWGRHVWRWDOHQWHG

+RQJ .RQJ ZLWK E  WKH PDLQWHQDQFH RI VWULQJHQW LPPLJUDWLRQ FRQWURO
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.
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RIEDODQFLQJ D WKHHQFRXUDJHPHQWRIWDOHQWHGSHRSOHWROLYHDQGZRUNLQ





,
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(OLJLELOLW\5HTXLUHPHQWEDVHGRQPDULWDOVWDWXV

3ROLF\ JHQHUDOO\  +H PXVW MXVWLI\ WKH GLVFULPLQDWRU\ DVSHFW RI WKH

GHVFULEHG  ,QWKLVUHJDUGLWLVQRWVXIILFLHQWIRUWKH'LUHFWRUWRMXVWLI\WKH

LV UDWLRQDOO\ FRQQHFWHG WR WKH OHJLWLPDWH DLP RI VWULNLQJ WKH EDODQFH DV

(



+
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)






(

7KH'LUHFWRUPXVWQH[WSURYHWKDWWKH(OLJLELOLW\5HTXLUHPHQW
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E2.2 Rationality










&

WKHQHHGWRVWULNHWKHEDODQFHEHWZHHQWKHVHWZRFRPSHWLQJIDFWRUV
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FRQWURO  :HVLPSO\ FDQQRW DIIRUG VXFK DQ RSHQHQGHG SROLF\  +HQFH
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0V5RVHVXEPLWWHGWKDWWKH-XGJHHUUHGLQVRKROGLQJDVWKH

7KLVUHTXLUHVDFORVHUORRNRIWKHQDWXUHRIWKHGHSHQGDQWYLVD 







6HH>  @DERYH
-XGJPHQW>@ 



KRPRVH[XDOXQGHU+RQJ.RQJODZ



UHODWLRQVKLSEHWZHHQWKHDSSOLFDQWDQGWKHVSRQVRUEHLWKHWHURVH[XDORU

WKH OHJDO HIIHFW RI WKH 'LUHFWRU UHFRJQL]LQJ WKH YDOLGLW\ RI WKH XQLRQ RU

LQWKHFDSDFLW\DVDGHSHQGDQWZLWKFRQGLWLRQVDWWDFKHG  ,WGRHVQRWKDYH

'LUHFWRURQWKHDSSOLFDQW  ,WHQDEOHVWKHDSSOLFDQWWRVWD\LQ+RQJ.RQJ

$V VDLG D GHSHQGDQW YLVD LV QR PRUH WKDQ D SULYLOHJH FRQIHUUHG E\ WKH



SRZHUIXOMXVWLILFDWLRQ

3ROLF\  $VWKHVWDWXWRU\GHILQLWLRQLVVDQFWLRQHGE\WKH%DVLF/DZLWLVD

LVHQWLWOHGWRDGRSWWKHVWDWXWRU\GHILQLWLRQRIPDUULDJHLQDGPLQLVWHULQJWKH

WKDWWKH-XGJHPLJKWKDYHJRQHWRRIDUEXWVKHVXEPLWWHGWKDWWKH'LUHFWRU

PDWULPRQLDO ODZ LQ DGPLQLVWHULQJ WKH 3ROLF\  0V &DUVV)ULVN DFFHSWHG

'LUHFWRUKDVQROHJDOREOLJDWLRQWRIROORZDQGJLYHHIIHFWWR+RQJ.RQJ



³
:KHQYLHZHGXQGHUWKLVFRQWH[WLIIRUWKHSXUSRVHRIWKH
3ROLF\ WKH 'LUHFWRU LV WR WUHDW D VDPHVH[ PDUULDJHOLNH
UHODWLRQVKLS HTXLYDOHQW WR WKH PDUULDJH OHJDOO\ UHFRJQL]HG LQ
+RQJ.RQJLWZRXOGDPRXQWWRUHTXLULQJWKH'LUHFWRUWRDWOHDVW
LQGLUHFWO\ UHFRJQL]H FLYLO SDUWQHUVKLS RU VDPHVH[ PDUULDJH DV
YDOLG LQ +RQJ .RQJ WKURXJK WKH EDFNGRRU 7KLV ZRXOG
HIIHFWLYHO\UHTXLUHWKH'LUHFWRUWRDSSO\DSROLF\ZLWKDQHOHPHQW
ZKLFKLVUHJDUGHGDVXQODZIXOLQ+RQJ.RQJ´

HPSKDVL]HGUHSHDWHGO\LQKLVMXGJPHQW  ,QIDFWWKH-XGJHVDLG

(OLJLELOLW\ 5HTXLUHPHQW  7KLV LV D SRLQW ZKLFK $X- DFFHSWHG DQG
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,Q VHWWLQJ WKH (OLJLELOLW\ 5HTXLUHPHQW WKH 'LUHFWRU LV QRW

$OWKRXJKLWPD\EHYLHZHGDVDQH[FHSWLRQKRZWKH'LUHFWRU
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ZHLJKW\DLP  %XWWKDWLVVLPSO\QRWKLVFDVHEHIRUHXV

SURWHFWLRQ RI WUDGLWLRQDO PDUULDJH LV FDSDEOH RI EHLQJ D OHJLWLPDWH DQG

+RQJ .RQJ  )RU WKHUH DUH DXWKRULWLHV WR VXSSRUW WKH SURSRVLWLRQ WKDW

FDVHRQMXVWLILFDWLRQWKDWKHZLVKHGWRXSKROGWKHLQVWLWXWLRQRIPDUULDJHLQ

WR+RQJ.RQJPDWULPRQLDOODZZRXOGKDYHVWURQJHUIRUFHKDGLWEHHQKLV
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WZRVLJQLILFDQWZD\V  )LUVWFRQWUDU\WRKLVVWDWHGSRVLWLRQWKH'LUHFWRU

GHDOVZLWKWKHDSSOLFDQWVWRSRO\JDPRXVPDUULDJHVFRQWUDGLFWVKLVFDVHLQ



KLPDQ\RQHRIKLVVSRXVHVDWKLVRZQFKRRVLQJ

FDVHWKDWIRUSRO\JDPRXVPDUULDJHVKHDOORZVWKHVSRQVRUWREULQJZLWK

'LUHFWRUGRHVQRWGRVRLQHYHU\VFHQDULR  )RULWLVWKH'LUHFWRU¶VRZQ

+RQJ.RQJODZHYHQLILWLVVDQFWLRQHGE\WKH%DVLF/DZ  ,QIDFWWKH

OHJDOO\ REOLJHG WR IROORZ DQG JLYH HIIHFW WR PDULWDO VWDWXV DV GHILQHG LQ
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)RUXQPDUULHGFRXSOHVKHWHURVH[XDODQGKRPRVH[XDODOLNH





XQPDUULHGKRPRVH[XDOFRXSOHVZKRKDYHQRWOHJDOL]HGWKHLUUHODWLRQVKLSVR

GUDZ WKH EULJKW OLQH WR H[FOXGH XQPDUULHG KHWHURVH[XDO FRXSOHV DQG

WKH DSSOLFDWLRQ PD\ EHFRPH YHU\ RQHURXV  7KH 'LUHFWRU LV HQWLWOHG WR

PDUULDJHFLYLOSDUWQHUVKLSRUVDPHVH[PDUULDJH  7KHSURFHVVRIYHWWLQJ

UHODWLRQVKLS SRVVHVVHV WKH FKDUDFWHU RI GHSHQGHQFH DV LQ WKH FDVH RI D

EH GLIILFXOW  ,W LV DOVR GLIILFXOW WR REMHFWLYHO\ DVVHVV LI WKHLU SURIHVVHG

GLIILFXOWWRYHULI\  (VWDEOLVKLQJWKHLUUHODWLRQVKLSREMHFWLYHO\PD\KHQFH

GLIILFXOW WR SURYH  7KH HYLGHQFH SUHVHQWHG E\ WKH DSSOLFDQW PD\ EH

SURGXFWLRQRIWKHUHOHYDQWFHUWLILFDWHVQRQOHJDOL]HGUHODWLRQVKLSVPD\EH

8QOLNH OHJDOL]HG UHODWLRQVKLSV ZKLFK FDQ EH SURYHG ZLWK HDVH E\

ZKRVH UHODWLRQVKLS LV QRW OHJDOL]HG WKH SRVLWLRQ LV PDUNHGO\ GLIIHUHQW 



UDWLRQDO

WKHP E\ UHDVRQ RI DGPLQLVWUDWLYH ZRUNDELOLW\ DQG FRQYHQLHQFH LV QRW

RIWKHUHODWLRQVKLSDSSOLHVWRWKHPDVLWGRHVWRPDUULDJHV  6RH[FOXGLQJ

ZRUNDELOLW\DQGFRQYHQLHQFHLQWHUPVRIGHILQLWLRQH[LVWHQFHDQGSURRI

SDUWQHUVKLS RU VDPHVH[ PDUULDJH WKH VDPH GHJUHH RI DGPLQLVWUDWLYH

KRPRVH[XDO FRXSOHV ZKRVH UHODWLRQVKLS LV OHJDOL]HG LQ WKHIRUPRI FLYLO

GRFXPHQWDU\ HYLGHQFH VXFK DV PDUULDJH FHUWLILFDWH)RU XQPDUULHG

REMHFWLYHO\DQGZLWKHDVH  8VXDOO\LWLVGRQHE\SURGXFLQJWKHUHTXLVLWH

UHTXLUHPHQW IRU HOLJLELOLW\ XQGHU WKH 3ROLF\0DUULDJH FDQ EH SURYHG

XQLYHUVDOO\ UHFRJQL]HG LQVWLWXWLRQ  7KHUH LV QR DPELJXLW\ LQ LW DV D

WKH3ROLF\Fok Chun WaVXSUDSHU0D&-DW>@)RUPDUULDJHLWLVD

UXOHWKDWLVFOHDUFHUWDLQDQGDGPLQLVWUDWLYHO\FRQYHQLHQWLQLPSOHPHQWLQJ

HTXDOLW\8QGHUWKHEULJKWOLQHUXOHWKH'LUHFWRULVHQWLWOHGWROD\GRZQD

WKH 'LUHFWRU LV HQWLWOHG WR GR VR VXEMHFW DOZD\V WR WKH SULQFLSOH RI
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)RU WKH DERYH UHDVRQV , KROG WKDW LQ WKH FDVH RI FLYLO

7KDWEHLQJP\FRQFOXVLRQRQUDWLRQDOLW\WKHUHPDLQLQJWZR

$VWRWKHDFWXDOUHOLHIWREHJUDQWHG,WKLQNWKHSDUWLHVVKRXOG
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E2.3 Necessity and the fourth step

VXIIHUVIURPWKH(OLJLELOLW\5HTXLUHPHQW

MXVWLI\WKHLQGLUHFWGLVFULPLQDWLRQRQDFFRXQWRIVH[XDORULHQWDWLRQWKDW47

VWULNLQJ WKH EDODQFH DV GHVFULEHG  7KH 'LUHFWRU KDV WKHUHIRUH IDLOHG WR

WKH(OLJLELOLW\5HTXLUHPHQWLVUDWLRQDOO\FRQQHFWHGWRWKHDYRZHGDLPRI

SDUWQHUVKLSDQGVDPHVH[PDUULDJHWKH'LUHFWRUKDVIDLOHGWRVDWLVI\WKDW
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DV WR UHOLHYH KLPVHOI RI VXFK XQQHFHVVDU\ EXUGHQV LQ DGPLQLVWHULQJ WKH





$



9






8






7






6






5






4






3






2






1






0






/






.






-






,






+






*






)






(






'






&






%






$



&RVWVVKRXOGIROORZWKHHYHQW  ,ZRXOGSURSRVHWRPDNHDQ

/DVWEXWQRWOHDVW,ZRXOGOLNHWRWKDQNFRXQVHOIRUWKHLUYHU\















$QGUHZ&KHXQJ 
&KLHI-XGJHRIWKH
+LJK&RXUW

-RKQVRQ/DP 
9LFH3UHVLGHQW



-HUHP\3RRQ 
-XVWLFHRI$SSHDO

$FFRUGLQJO\ZHDOORZWKLVDSSHDOLQWHUPVRIWKHRUGHUVDQG

GLUHFWLRQVSURSRVHGE\3RRQ-$



&KHXQJ&-+&

DEOHDVVLVWDQFH



WREHWD[HGLQDFFRUGDQFHZLWKWKHOHJDODLGUHJXODWLRQV

QRWDJUHHGZLWKDFHUWLILFDWHIRUWZRFRXQVHODQGWKDW47¶VRZQFRVWVDUH

RUGHUQLVLWKDW47VKDOOKDYHWKHFRVWVEHORZDQGRQDSSHDOWREHWD[HGLI



7KHRUGHUZRXOGWKHQEHILQDOL]HGRQSDSHU

SURSRVHG GUDIW RUGHUV ZLWKLQ WKH VDPH WLPH OLPLW IRU RXU FRQVLGHUDWLRQ 

RXUFRQVLGHUDWLRQRUIDLOLQJFRQVHQWWKH\VKRXOGVXEPLWWKHLUUHVSHFWLYH

RUGHUE\FRQVHQWZLWKLQGD\VDIWHUKDQGLQJGRZQRIWKLVMXGJPHQWIRU

RXUMXGJPHQW  ,ZRXOGWKHUHIRUHGLUHFWWKHPWRVXEPLWDSURSRVHGGUDIW
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RIGHT OF ABODE

1

Claim the RoA by applying to verify your eligibility for a HKPID Card

2

For our purposes, you are a non-Chinese citizen resident in HK for not less
than seven years

3
4

Need to show 7 years continuous ordinary residence

No outstanding taxation liabilities nor security objections

The RoA is manifested in a Hong Kong Permanent Identity Card
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Right of Abode
RoA for Non-Chinese CiƟzens
The informaƟon which follows relates to the Right of Abode for long stay foreign naƟonals of
Hong Kong who are not Chinese CiƟzens.

Eligibility
To be eligible for the Right of Abode you need to have had "conƟnuous residence in Hong
Kong for a period of not less than seven years" all the while holding a qualifying residence visa
(this excludes Foreign DomesƟc Helpers and persons admiƩed under the Supplementary Labour Scheme) and have taken Hong Kong as your only place of permanent residence (as evidenced by your intenƟon and conduct.)

Approvability Test
Subject to there being no security objecƟon and no outstanding taxaƟon liabiliƟes, if you
have been conƟnuously resident in Hong Kong for a period not less than seven years and will
declare that you have taken Hong Kong as your only place of permanent residence
(evidenced via your intenƟon and conduct) you should, a priori, be granted the Right of
Abode.

(Click to Watch)

Highlights
Ɣ ConƟnuous ordinary
residence of not less
than 7 years is required
Ɣ Any absences in that
Ɵme to have been of a
temporary nature
Ɣ You will need to declare that you have
taken Hong Kong as
your only place of permanent residence

Structuring Your Argument
The key challenge is to be able to argue away any periods of missing residence. Absences
from Hong Kong of more than 6 months will require proof that, irrespecƟve of the length of
absence, at the Ɵme of your departure from the HKSAR, your intenƟon was to depart only
temporarily. Your applicaƟon can also be complicated by the fact that you could be holding
permanent residence in a third country, not being the country of the passport which you are
current holding. Case law underpinning the current procedures governing how the Right of
Abode is administered by the Director of ImmigraƟon state that the applicant should be able
to demonstrate that he has taken concrete steps (via intenƟon and conduct) to having taken
Hong Kong as his only place of permanent residence. This notwithstanding, the HKID do appear to have taken a liberal interpretaƟon of the words of the judge but it is prudent to
downplay the fact of any third country permanent residence at the Ɵme you are declaring
you have taken Hong Kong as [your current and] only place of permanent residence.

Ɣ Apply by seeking to
verify your eligibility
for a Permanent IdenƟty Card

How to Apply
You must apply to verify your eligibility for a Permanent Hong Kong IdenƟty Card via form
ROP145 which is submiƩed to the HKID at ImmigraƟon Tower via the Right of Abode secƟon
along with the completed the declaraƟon on Form ROP146. AlternaƟvely you can iniƟate
your applicaƟon on line via the dedicated online submission process located at:
hƩp://www.gov.hk/en/apps/immdpermanenƟdcardapply.htm

Approval FormaliƟes
AŌer your eligibility for a permanent idenƟty card has been veriĮed, your condiƟon of stay in
Hong Kong will be cancelled and you will be asked to aƩend the RegistraƟon of Persons
Oĸce to apply for a Hong Kong permanent idenƟty card. Kids under 11 years of age will receive an endorsement in their passport staƟng that their eligibility for a permanent idenƟty
card is veriĮed; approved children over 11 must apply for a PHKID in their own right.

www.hongkongvisahandbook.com
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Right of Abode
Refusal & Appeal
If your applicaƟon for the Right of Abode is refused, you may appeal to the RegistraƟon of Persons Tribunal under SecƟon 3C of
the RegistraƟon of Persons Ordinance which deals with appeals made under secƟon 3D(1) of the Ordinance by a person who is aggrieved by a decision of a registraƟon oĸcer not to issue a permanent idenƟty card to him.

Documents & Approach Required
1.
2.
3.
4.

A copy of your resume (but not for children and spouse).
A full copy all passports held during the previous seven year period.
Copies of salaries tax returns for the last seven years (for all adults who have worked).
Copy of residenƟal tenancy agreements (for renters) or land registry record of your residence in Hong Kong (for property
owners) for the 7 years prior to submiƫng the applicaƟon.
5. A tesƟmonial from your current employer staƟng the length of Ɵme you have been employed by them.
6. Any other references you might have from previous Hong Kong employers which state your Ɵme of employment with
them.
7. Copies of uƟliƟes bills, bank and credit card statements and other papers which aƩest to a consistent period of residence in
Hong Kong for the requisite seven years.
8. A copy of your Smart Hong Kong IdenƟty Card.
9. Detailed supporƟng leƩer which sets out the chronology of your life in Hong Kong.
10. Statement of Travel Records (HKID Form ID697).
Spouse and dependant children over seven years of age born overseas who have been in conƟnuous residence with you in Hong
Kong for a minimum of seven years will ‘piggyback’ their applicaƟons on yours. Children born in Hong Kong during your ordnmaru residence will have their eligibility for a PHKID veriĮed at the same Ɵme as their parents so long as applicaƟons are made
at the same Ɵme. The presumpƟon by the HKID is that your dependants will have been resident with you all throughout the 7
years but any further proof you can supply (such as school reports, fees invoices etc) will help tremendously. If your kids have
spent Ɵme abroad in pursuit of a full Ɵme educaƟon their conƟnuity of residence for visa purposes will not necessarily be broken
but it helps greatly if they have maintained HKSAR dependant visa status throughout the Ɵme of their studies outside of Hong
Kong. These privileges extend beyond the normal 18 years of age demarcaƟon so long as the period of educaƟon was unbroken
throughout and ‘normal’ residence in Hong Kong resumed immediately aŌer the full Ɵme course of educaƟon overseas was completed.

Other Resources

Discussion

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Right of Abode


ApplicaƟon forms ROP145/146

A copy of your resume (but not for children and dependant spouse).

A full copy all passports held during the previous seven year period.

Copies of salaries tax returns for the last seven years (for all adults who have worked).

Copy of residenƟal tenancy agreements (for renters) or land registry record of your residence in
Hong Kong (for property owners) for the 7 years prior to submiƫng the applicaƟon.


A tesƟmonial from your current employer staƟng the length of Ɵme you have been employed by
them.


Any other references you might have from previous Hong Kong employers which state your Ɵme
of employment with them.


Copies of uƟliƟes bills, bank and credit card statements and other papers which aƩest to a consistent period of residence in Hong Kong for the requisite seven years.


Hong Kong IdenƟty Card copies for all applicants who hold them.

Detailed supporƟng leƩer which sets out the chronology of your life in Hong Kong.

Statement of Travel Records (HKID Form ID697) for all applicants.
Spouse and dependant children over seven years of age born overseas who have been in conƟnuous residence with you in Hong Kong for a minimum of seven years will ‘piggyback’ their applicaƟons on yours.
Children born in Hong Kong during your ordnmaru residence will have their eligibility for a PHKID veriĮed
at the same Ɵme as their parents so long as applicaƟons are made at the same Ɵme. The presumpƟon by
the HKID is that your dependants will have been resident with you all throughout the 7 years but any further proof you can supply (such as school reports, fees invoices etc) will help tremendously. If your kids
have spent Ɵme abroad in pursuit of a full Ɵme educaƟon their conƟnuity of residence for visa purposes
will not necessarily be broken but it helps greatly if they have maintained HKSAR dependant visa status
throughout the Ɵme of their studies outside of Hong Kong. These privileges extend beyond the normal 18
years of age demarcaƟon so long as the period of educaƟon was unbroken throughout and ‘normal’ residence in Hong Kong resumed immediately aŌer the full Ɵme course of educaƟon overseas was completed.
.

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

Right of Abode
Notes

www.hongkongvisahandbook.com
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QUALIFYING FOR UNCONDITONAL STAY

1

7 years continuous ordinary residence

2

Holding a ‘qualifying visa’

3
4

Need to argue away periods of missing residence

UCS = all conditions removed (except one)

UCS is an administrative convenience – it is NOT the same as RoA
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UncondiƟonal Stay
Eligibility
To be eligible for UncondiƟonal Stay you need to have had "conƟnuous residence in Hong
Kong for a period of not less than seven years" all the while holding a qualifying residence visa
(this excludes Foreign DomesƟc Helpers and persons admiƩed under the Supplementary Labour Scheme.)

Approvability Test
Subject to there being no security objecƟon, if you have been conƟnuously resident in Hong
Kong for a period not less than seven years you should, a priori, be granted permission to
remain in Hong Kong without the need to apply for any sort of visa and without any limitaƟon imposed on your length of stay (thus making your residence ‘uncondiƟonal’).

(Click to Watch)

Highlights
Ɣ ConƟnuous ordinary
residence of not less
than 7 years is required
Ɣ Any absences in that
Ɵme to have been of a

But Subject to One CondiƟon
The term ‘uncondiƟonal’ is confusing as there is, in fact, one condiƟon imposed along with
UncondiƟonal Stay. Namely, if you have been granted UncondiƟonal Stay you must make
yourself physically present in the HKSAR at least once in any given period of twelve months.
This ‘one entry’ rule allows for the maintenance of conƟnuing eligibility for UncondiƟonal
Stay status aŌer it has been granted. Any failure to be physically present in Hong Kong for a
period greater than twelve months will mean that your UncondiƟonal Stay status will be relinquished by operaƟon of law and you will once again have to apply to the HKID for a suitable visa covering your proposed acƟvity in the HKSAR (employment, business investment
etc).

temporary nature
Ɣ Status is maintained if
you enter Hong Kong at
least once in 12
months
Ɣ CondiƟonal Stay is not
the same as Right of
Abode

UCS is NOT the ROA
No sponsorship is required for UncondiƟonal Stay. The raƟonale for this immigraƟon status is
the idea that aŌer a lengthy period of trouble-free residence you should be allowed to escape the grip of the HKID as regards your reason for remaining in Hong Kong and also the
Ɵme you ought to be allowed to remain here. This status is merely an administraƟve convenience and is NOT the same as Permanent Residence (aka the Right of Abode). UncondiƟonal
Stay has an important role to play for those long term foreign naƟonal residents of Hong
Kong who have, for their own reasons, not taken Hong Kong as their place of permanent residence and who can not, in all good faith, make a declaraƟon to that eīect as part of the process of acquiring a Permanent Hong Kong IdenƟty Card. UncondiƟonal Stay is also the long
term immigraƟon status of choice for holders of Capital Investment Visas who have been
resident on and oī in Hong Kong all throughout the 7 years they have kept their investments
in the HKSAR but who can not show they have been conƟnuously resident in this Ɵme. Whilst
such people will not be eligible for the Right of Abode, the HKID do aīord them UncondiƟonal Stay status without the need for unbroken conƟnuous residence, the raƟonale being that
having your HKD10 million (or HKD6.5 M if you received your visa before October 2010) invested in the HKSAR for not less than 7 years should aīord you a long term residence visa
without any condiƟons and thus allow you to liquidate your Hong Kong holdings, the Capital
Investment visa programme having served its purposes in your circumstances.

Structuring Your Argument
The key challenge is to be able to argue away any periods of missing residence. Absences
from Hong Kong of more than 6 months will require proof that, irrespecƟve of the length of
absence, at the Ɵme of your departure from the HKSAR, your intenƟon was to depart only
temporarily.

www.hongkongvisahandbook.com
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UncondiƟonal Stay
How to Apply
ApplicaƟon can be via the Extension of Stay procedures or by Mail. The method chosen is usually a funcƟon of whether you now
have a need to secure an extension to your current period of stay or not. In both cases, the HKID will receive the applicaƟon bundle
from you and then contact you 6-12 weeks later with either a request for further informaƟon or noƟĮcaƟon of approval and an invitaƟon to aƩend at ImmigraƟon Tower to complete the approval formaliƟes.

Approval FormaliƟes
When you aƩend at the ImmigraƟon Tower, the HKID will issue you will a new visa label which states you now have UncondiƟonal
Stays status. At the same Ɵme, all limitaƟons to your previous visa will be liŌed, including sponsorship obligaƟons and the Įnite period which you were previously allowed to remain in Hong Kong. You will also be advised to apply for a new Hong Kong IdenƟty Card
which will denote that you now have “U” status, now that you are a resident holding UncondiƟonal Stay.

Refusal & Appeal
If your applicaƟon for UncondiƟonal Stay is refused, you can request a ReconsideraƟon in the Įrst instance and, if that proves unsuccessful, you may make an applicaƟon under the secƟon 53 ImmigraƟon Ordinance ‘Review of a decision of a public oĸcer” process via the Chief Secretary’s oĸce.

Documents & Approach Required
1.
2.
3.
4.

A copy of your resume (but not for children and spouse).
A full copy all passports held during the previous seven year period.
Copies of salaries tax returns for the last seven years (for all adults who have worked).
Copy of residenƟal tenancy agreements (for renters) or land registry record of your residence in Hong Kong (for property owners) for the 7 years prior to submiƫng the applicaƟon.
5. A tesƟmonial from your current employer staƟng the length of Ɵme you have been employed by them.
6. Any other references you might have from previous Hong Kong employers which state
your Ɵme of employment with them.
7. Copies of uƟliƟes bills, bank and credit card statements and other papers which aƩest to a
consistent period of residence in Hong Kong for the requisite seven years.
8. Hong Kong IdenƟty Card copies for all applicants who have them.
9. Detailed supporƟng leƩer which sets out the chronology of your life in Hong Kong.
10. Statement of Travel Records (HKID Form ID 697).
11. Forms SF/IM/1657 & ID91
Spouse and dependant children over seven years of age who have been in conƟnuous residence
with you in Hong Kong for a minimum of seven years will ‘piggyback’ their applicaƟons on yours.
The presumpƟon by the HKID is that your dependants will have been resident with you all throughout the 7 years but any further proof you can supply (such as school reports, fees invoices etc) will
help tremendously. If your kids have spent Ɵme abroad in pursuit of a full Ɵme educaƟon their
conƟnuity of residence for visa purposes will not necessarily be broken but it helps greatly if they
have maintained HKSAR dependant visa status throughout the Ɵme of their studies outside of
Hong Kong. These privileges extend beyond the normal 18 years of age demarcaƟon so long as the
period of educaƟon was unbroken throughout and ‘normal’ residence in Hong Kong resumed immediately aŌer the full Ɵme course of educaƟon overseas was completed.
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Pre-Submission
Checklist

UncondiƟonal Stay


ApplicaƟon Form ID91 for each applicant.

A copy of your resume (but not for children nor dependant spouse).

A full copy all passports held during the previous seven year period.

Copies of salaries tax returns for the last seven years (for all adults who have worked).

Copy of residenƟal tenancy agreements (for renters) or land registry record of your residence in Hong Kong (for property owners) for the 7 years prior to submiƫng the applicaƟon.


A tesƟmonial from your current employer staƟng the length of Ɵme you have been employed by them.


Any other references you might have from previous Hong Kong employers which state your
Ɵme of employment with them.


Copies of uƟliƟes bills, bank and credit card statements and other papers which aƩest to a
consistent period of residence in Hong Kong for the requisite seven years.


Hong Kong IdenƟty Card copies for all applicants who have them.

Detailed supporƟng leƩer which sets out the chronology of your life in Hong Kong.

Statement of Travel Records (HKID Form ID 697) for each applicant.

Forms SF/IM/1657 & ID91
Spouse and dependant children over seven years of age who have been in conƟnuous residence
with you in Hong Kong for a minimum of seven years will ‘piggyback’ their applicaƟons on yours.
The presumpƟon by the HKID is that your dependants will have been resident with you all throughout the 7 years but any further proof you can supply (such as school reports, fees invoices etc) will
help tremendously. If your kids have spent Ɵme abroad in pursuit of a full Ɵme educaƟon their conƟnuity of residence for visa purposes will not necessarily be broken but it helps greatly if they have
maintained HKSAR dependant visa status throughout the Ɵme of their studies outside of Hong Kong.
.These privileges extend beyond the normal 18 years of age demarcaƟon so long as the period of
educaƟon was unbroken throughout and ‘normal’ residence in Hong Kong resumed immediately
aŌer the full Ɵme course of educaƟon overseas was completed.

www.hongkongvisahandbook.com

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

Pre-Submission
Checklist

UncondiƟonal Stay
Notes
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REFUSALS & APPEALS
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WHY DO APPLICATIONS GET DENIED?

Case Fatally Flawed From the Outset
Approval markers, incorrect relationships, security considerations, not
approvable ab initio, previous denials, poor history with HKID
Very Poor Preparation & Approvability Analysis
Treating all cases the same, argument not persuasive,
argumentative not adminstrative
Insufficient Supporting Documentation
Critical paperwork missing, laziness

Requests of the HKID Not Afforded Significance
If the HKID request it, they need it – so get it to them
– no questions asked!

Applicant Caught Breaching Conditions of Stay
During the application consideration process whilst remaining in Hong
Kong as a Visitor or pre-taking up of unapproved employment
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REQUESTING A CASE RECONSIDERATION

Uphill Struggle

Feeling for the File

Like all appeals, you are
often swimming against the
tide

Apply to the HKID for a
copy of the [redacted] file
under the Data Privacy
Rules

Appeal
Work Up

Any ‘Clues’?

Visitor Extension
No extensions to Visitor
status where
Reconsideration is under
processing

Respectfully questions
the Officer to understand
the concerns the HKID
have with the case

www.hongkongvisahandbook.com

ARGUING THE RECONSIDERATION

New & Previously
Unsubmitted Information
No emotional appeals
No rehash
No reshuffling
Local Chambers add no value

Comprehensive
Documentation
Must be supplied to
support the new
information and/or facts

A Rock Solid Argument Must
be Put Forward

Significant new information
adding weight to the original
application and/or relevant
and important new facts
which have come to light
since the refusal

You have only one good chance to fix a previously denied case - make it count!
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TIMELINE TO A DECISION

Reconsideration
Application Has Merit

Reconsideration Application
Without Merit

~ 30 Weeks

Within 4 Weeks
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ReconsideraƟon
Why Apply for a ReconsideraƟon?
Your case has been refused. You are disappointed, naturally, and your plans for Hong Kong
have been dealt a severe body blow. So what can you do? The answer is to apply to have the
decision to refuse your applicaƟon reconsidered by the HKID but, be warned, it is an uphill
struggle - and you only get one good shot at it, so you had beƩer make it count.
(Click to Watch)

Grounds for a ReconsideraƟon
The HKID will only entertain an applicaƟon for a reconsideraƟon of a decision to refuse an
applicaƟon if there is signiĮcant addiƟonal, new informaƟon adding weight to the original
applicaƟon or relevant and important new facts which have come to light since the refusal with comprehensive verifying documentaƟon to support.

Highlights
Ɣ All applicants for residence visas can request a
reconsideraƟon of a
decision to refuse an
applicaƟon

What Does All this Mean?
It means that you need to be ready to further argue your case stridently and have the bullets
ready to Įre in support. EmoƟonal appeals are fruitless; as are a collecƟon of mere tesƟmonials from your consulate or chambers of commerce.

Ɣ Not an easy task and
should not be approached lightly
Ɣ There are typically 5 key
underlying reasons why
cases get denied

How Do I Figure Out What Has Gone Wrong?

Ɣ The essenƟal ground for
a reconsideraƟon is new

There are typically Įve key underlying reasons why cases get denied. It could be that the case
was desƟned to fail from the get go as the applicant was incapable of passing the approvability test applicable to the visa type applied for. It might be that the case was very poorly put
together or incorrectly argued. OŌen Ɵmes, applicants are unable to come up with criƟcal
supporƟng documentaƟon required by the HKID or other speciĮc informaƟon requests are
not adhered to. Finally, if the applicant has a poor immigraƟon record in Hong Kong the ImmigraƟon Department could be minded not to aīord the applicant the privilege of residence.

and previously unsubmiƩed informaƟon
Ɣ ReconsideraƟons without
merit get knocked back
very quickly

Documents Required
This really does all depend on how you intend to further argue your case.

Submiƫng Your ReconsideraƟon ApplicaƟon
You should submit your applicaƟon bundle for the ReconsideraƟon in the same way as you
submiƩed your original applicaƟon. If you are a Visitor in Hong Kong, the HKID will not
aīord you an interim extension to your current period of stay pending the ĮnalisaƟon of the
ReconsideraƟon process and noƟĮcaƟon of the outcome.

Further Appeal
You can apply under s 53 of the ImmigraƟon Ordinance for the review of a decision of a public oĸcer or seek the direct intervenƟon of the Chief ExecuƟve if there is a maƩer of signiĮcant pubic interest at issue.

Further Resources

www.hongkongvisahandbook.com
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Pre-Submission
Checklist

ReconsideraƟon


Form ID91

Collected further documentaƟon which serves to support the representaƟons you have
made as to new and important facts which have come to light since the applicaƟon was
refused.


Detailed covering leƩer which sets out new and important facts which have come to light
since the applicaƟon was refused.

Notes

www.hongkongvisahandbook.com

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

REFUSALS & APPEALS
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TWO OPTIONS FOR FURTHER APPEAL

s.53 Review
Any person aggrieved by a
decision, act or omission of any
public officer taken, done or
made in the exercise or
performance of any powers,
functions or duties under this
Ordinance may by notice in
writing lodged with the Chief
Secretary for Administration
within [14 days] object to that
decision, act or omission.

Direct Intervention by the Chief Executive

BUT ONLY IF THERE IS
A SIGNIFICANT
MATTER OF PUBLIC
INTEREST AT ISSUE
Both are problematic!

Alternatively you can instruct a solicitor and seek a
Judicial Review of Administrative Action
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OpƟons for Final Appeal
Two OpƟons Available
If your ReconsideraƟon is Įnally refused, you do have to consider if the HKID do in fact have
solid grounds for denying your applicaƟon. The road gets very rocky for you now, but there
are two further avenues of appeal that you may wish to travel.

s.53 ImmigraƟon Ordinance Review
This secƟon of the ImmigraƟon Ordinance provides for ‘superior oĸcer’ oversight of the decisions which ‘rank and Įle’ are making in the conduct of their duƟes under immigraƟon law.
SecƟon 53 states any person aggrieved by a decision, act or omission of any public oĸcer
taken, done or made in the exercise or performance of any powers, funcƟons or duƟes under
the ImmigraƟon Ordinance may by noƟce in wriƟng lodged within [14 days] object to that
decision, act or omission. This process can take up to six months to complete and if the person seeking Review is in Hong Kong as a visitor he will not be allowed to remain whilst the
Review process is pending. You progress the Review applicaƟon by wriƟng to the Chief Secretary, seƫng out your case and asking for the Review. The HKID will then write back to you
with details of how the process will unfold and what you can expect. Upon compleƟon of the
Review you will be noƟĮed of the outcome and what new decisions have been directed, if
any.

(Click to Watch)

Highlights
Ɣ If your ReconsideraƟon
fails, there are two opƟons open to you
Ɣ Experience suggests
none of them are especially aƩracƟve
Ɣ The procedures are
expensive, burdensome
and not to be pursued
lightly
Ɣ Only in very rare instances will these opƟons be

Request for Direct IntervenƟon
Only if there is a maƩer of signiĮcant public interest which stems from your case refusal, you
could seek to request the direct intervenƟon of the Chief ExecuƟve to have the HKID reconsider the ReconsideraƟon. But to be taken seriously, your case situaƟon needs to have obvious public merit.

suitable
Ɣ Judicial Review will require you to take the
HKID to court

Judicial Review (Instruct a Solicitor)
Judicial review is a procedure in administraƟve law by which the courts supervise the exercise of public power. A person who feels that an exercise of such power by a government
authority, is unlawful, perhaps because it has violated his or her rights, may apply to the
Court for judicial review of the decision and have it set aside (quashed) and possibly obtain
damages. A court may also make mandatory orders or injuncƟons to compel the authority to
do its duty or to stop it from acƟng illegally. You will need to consult a solicitor to this end.

Procedures
SecƟon 53 Review commences with a leƩer to the Chief Secretary. A request for the direct
intervenƟon of the Chief ExecuƟve also commences with a leƩer, typically by fax.

Further Resources
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NEW PROGRAMME
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QUALIFYING APPLICANTS

One parent to be a
Chinese national
settled overseas at
applicant birth &
HK PR now

18-40 & born
overseas

4
Good education,
technical
qualification or
experience

Proficient written
and spoken Chinese
or English
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Admission Scheme for
the Second Generation of
Chinese Hong Kong Permanent Residents

Immigration Department
The Government of the
Hong Kong Special Administrative Region
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, 

,QWURGXFWLRQ


7KLV JXLGHERRN VHWV RXW WKH HQWU\ DUUDQJHPHQWV IRU SHUVRQV ZKR ZLVK WR
HQWHU WKH +RQJ .RQJ 6SHFLDO $GPLQLVWUDWLYH 5HJLRQ +.6$5  IRU HPSOR\PHQW
XQGHU WKH ³$GPLVVLRQ 6FKHPH IRU WKH 6HFRQG *HQHUDWLRQ RI &KLQHVH +RQJ .RQJ
3HUPDQHQW5HVLGHQWV´ WKH6FKHPH 
,, 

(OLJLELOLW\&ULWHULD

  3HUVRQV ZKR DUH WKH VHFRQG JHQHUDWLRQ RI HPLJUDWHG &KLQHVH +RQJ .RQJ
SHUPDQHQWUHVLGHQWVIURPRYHUVHDVZKRZLVKWRUHWXUQWRZRUNLQWKH+.6$5PD\
DSSO\XQGHUWKH6FKHPH 
  $SSOLFDQWV XQGHU WKH 6FKHPH ZLOO KDYH WR PHHW DSDUW IURP QRUPDO
LPPLJUDWLRQUHTXLUHPHQWV VHHGHWDLOVLQSDUDJUDSKEHORZ WKHIROORZLQJFULWHULD 
D DJHGEHWZHHQDQGDWWKHWLPHRIDSSOLFDWLRQ 
E ERUQRYHUVHDV LHQRWLQWKH0DLQODQGWKH+.6$5WKH0DFDR6SHFLDO
$GPLQLVWUDWLYH5HJLRQ 6$5 RU7DLZDQ 
F KDYH DW OHDVW RQH SDUHQW ZKR LV WKH KROGHU RI D YDOLG +RQJ .RQJ
3HUPDQHQW ,GHQWLW\ &DUG DW WKH WLPH RI DSSOLFDWLRQ DQG ZDV D &KLQHVH
QDWLRQDO  ZKRKDGVHWWOHGRYHUVHDVDWWKHWLPHRIWKHDSSOLFDQW¶VELUWK
G KDYHDJRRGHGXFDWLRQEDFNJURXQGQRUPDOO\DILUVWGHJUHHEXWLQVSHFLDO
FLUFXPVWDQFHV JRRG WHFKQLFDO TXDOLILFDWLRQV SURYHQ SURIHVVLRQDO
DELOLWLHV DQGRU UHOHYDQW H[SHULHQFH DQG DFKLHYHPHQWV VXSSRUWHG E\
GRFXPHQWDU\HYLGHQFHPD\DOVREHDFFHSWHG 
H SURILFLHQW LQ ZULWWHQ DQG VSRNHQ &KLQHVH 3XWRQJKXD RU &DQWRQHVH  RU
(QJOLVKDQG


 7KLV 6FKHPH LV QRW DSSOLFDEOH WR DSSOLFDQWV ZKR DUH QDWLRQDOV RI $IJKDQLVWDQ &DPERGLD &XED /DRV .RUHD
'HPRFUDWLF3HRSOH¶V5HSXEOLFRI 1HSDODQG9LHWQDP



 &KLQHVH QDWLRQDO PHDQV D SHUVRQ RI &KLQHVH QDWLRQDOLW\ XQGHU WKH 1DWLRQDOLW\ /DZ RI WKH 3HRSOH V 5HSXEOLF RI
&KLQDDV LPSOHPHQWHG LQ WKH +.6$5 SXUVXDQW WR$UWLFOH RI DQG $QQH[ ,,, WR WKH %DVLF/DZRIWKH +RQJ.RQJ
6SHFLDO$GPLQLVWUDWLYH5HJLRQRIWKH3HRSOH V5HSXEOLFRI&KLQD DQGLQWHUSUHWHGLQDFFRUGDQFHZLWKWKH([SODQDWLRQV
RI6RPH4XHVWLRQVE\WKH6WDQGLQJ&RPPLWWHHRIWKH1DWLRQDO3HRSOH V&RQJUHVV&RQFHUQLQJWKH,PSOHPHQWDWLRQRI
WKH1DWLRQDOLW\/DZRIWKH3HRSOH V5HSXEOLFRI&KLQDLQWKH+RQJ.RQJ6SHFLDO$GPLQLVWUDWLYH5HJLRQDGRSWHGDW
WKHWKPHHWLQJRIWKH6WDQGLQJ&RPPLWWHHRIWKH1DWLRQDO3HRSOH V&RQJUHVVDWWKHWK 1DWLRQDO3HRSOH V&RQJUHVVRQ
0D\



 7KH DFDGHPLF OHYHO RI FODLPHG QRQORFDO DFDGHPLF TXDOLILFDWLRQV VKDOO EH HTXLYDOHQW WR WKH ORFDOO\ UHFRJQLVHG
VWDQGDUGRI%DFKHORU¶V0DVWHU¶VRU'RFWRUDOGHJUHHV  7KH,PPLJUDWLRQ'HSDUWPHQWPD\UHTXLUHDSSOLFDQWWRKDYH
KLVKHUFODLPHGRYHUVHDVDFDGHPLFTXDOLILFDWLRQVDVVHVVHGE\WKH+RQJ.RQJ&RXQFLOIRU$FFUHGLWDWLRQRI$FDGHPLF
DQG9RFDWLRQDO4XDOLILFDWLRQVDWWKHDSSOLFDQW¶VRZQH[SHQVHLIQHFHVVDU\
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I KDYHVXIILFLHQWILQDQFLDOPHDQVDQGDUHDEOHWRPHHWWKHOLYLQJH[SHQVHV
IRU KLVKHU LQFOXGLQJ KLVKHU GHSHQGDQWV LI DQ\  PDLQWHQDQFH DQG
DFFRPPRGDWLRQLQWKH+.6$5ZLWKRXWUHFRXUVHWRSXEOLFIXQGV
,,,

$SSOLFDWLRQ3URFHGXUHV

Application Forms
  $SSOLFDQWVVKRXOGFRPSOHWHDSSOLFDWLRQIRUP,'ZKLFKFDQEHREWDLQHG
IUHHRIFKDUJHIURPWKHIROORZLQJRIILFHV
D

,PPLJUDWLRQ'HSDUWPHQW+HDGTXDUWHUV

E

,PPLJUDWLRQ%UDQFK2IILFHV

F

2YHUVHDV&KLQHVH'LSORPDWLFDQG&RQVXODU0LVVLRQVDQG 

G

+.6$5*RYHUQPHQWRIILFHVRXWVLGH+RQJ.RQJ

7KH IRUP FDQ DOVR EH GRZQORDGHG IURP WKH ,PPLJUDWLRQ 'HSDUWPHQW¶V ZHEVLWH DW
ZZZLPPGJRYKN
Supporting Documents
.

3OHDVHUHIHUWRWKHFKHFNOLVWDW3DUW,;

Submission of Application
   $OODSSOLFDWLRQIRUPVPXVWEHGXO\FRPSOHWHGDQGVLJQHGEHIRUHVXEPLVVLRQ 
)DLOXUH WR SURSHUO\ FRPSOHWH WKH IRUPV RU VXEPLW UHTXHVWHG VXSSRUWLQJ GRFXPHQWV
PD\ GHOD\ WKH SURFHVVLQJ RI WKH DSSOLFDWLRQV  :KHUH WKHUH DUH DFFRPSDQ\LQJ
GHSHQGDQWVHDFKGHSHQGDQWPXVWFRPSOHWHDQGVLJQ3DUW%RIDSSOLFDWLRQIRUP
,'  IRUGHWDLOVSOHDVHUHIHUWR3DUW9,,EHORZ   ,IDQLQGLYLGXDOGHSHQGDQW
ZLVKHVWRMRLQWKHDSSOLFDQWODWHUDQGVXEPLWWKHDSSOLFDWLRQVHSDUDWHO\KHVKHVKRXOG
FRPSOHWHWKHDSSOLFDWLRQIRUP³$SSOLFDWLRQIRU(QWU\IRU5HVLGHQFHDV'HSHQGDQWVLQ
+RQJ.RQJ´ ,'  LQVWHDG  )RUGHSHQGDQWXQGHUWKHDJHRIWKHDSSOLFDWLRQ
IRUPPXVWEHVLJQHGE\KLVKHUSDUHQWRUOHJDOJXDUGLDQ
  &RPSOHWHG DSSOLFDWLRQ IRUPV ,'  RU ,'  DV DSSURSULDWH DQG DOO
VXSSRUWLQJGRFXPHQWVDUHWREHVXEPLWWHGLQRQHRIWKHIROORZLQJZD\V
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D

,QSHUVRQE\SRVWRUWKURXJKDORFDOUHSUHVHQWDWLYHLQWKH+.6$5WR
5HFHLSWDQG'HVSDWFK6XE8QLW 
+RQJ.RQJ,PPLJUDWLRQ'HSDUWPHQW
),PPLJUDWLRQ7RZHU 
*ORXFHVWHU5RDG
:DQ&KDL+RQJ.RQJ

RU
E  2QOLQHWKURXJKWKH*RY+.ZHEVLWHDWWKHIROORZLQJOLQNV
ZZZJRYKNHQUHVLGHQWVLPPLJUDWLRQQRQSHUPDQHQWVHFRQGJHQHUDWLRQKNSU
ZZZJRYKNWFUHVLGHQWVLPPLJUDWLRQQRQSHUPDQHQWVHFRQGJHQHUDWLRQKNSU

,9 

7UDYHO'RFXPHQWDWLRQ5HTXLUHPHQW

   $ YLVDHQWU\ SHUPLW ODEHO ZLOO EH LVVXHG XSRQ VXFFHVVIXO DSSOLFDWLRQ DQG
SD\PHQWRIIHHV  ,WFDQEHFROOHFWHGIURPWKH,PPLJUDWLRQ'HSDUWPHQWLQSHUVRQRU
E\DORFDOUHSUHVHQWDWLYHRUEHPDLOHGWRWKHDSSOLFDQWGLUHFWO\E\UHJLVWHUHGDLUPDLO
   7KHYLVDHQWU\SHUPLWODEHOVKRXOGEHDIIL[HGRQWRDEODQNYLVDSDJHRIWKH
DSSOLFDQW¶V YDOLG WUDYHO GRFXPHQW IRU SUHVHQWDWLRQ WR DQ LPPLJUDWLRQ RIILFHU XSRQ
DUULYDOLQWKH+.6$5
9 &RQGLWLRQVRI6WD\
  $SSOLFDQWV DGPLWWHG XQGHU WKH 6FKHPH ZLOO UHPDLQ LQ WKH +.6$5 RQ WLPH
OLPLWDWLRQRQO\ZLWKRXWRWKHUFRQGLWLRQVRIVWD\  7KH\DUHIUHHWRWDNHXSRUFKDQJH
HPSOR\PHQWRUWRHVWDEOLVKRUMRLQLQEXVLQHVVLQWKH+.6$5GXULQJWKHLUSHUPLWWHG
VWD\ZLWKRXWWKHQHHGWRVHHNSULRUDSSURYDOIURPWKH'LUHFWRURI,PPLJUDWLRQ
9, 

([WHQVLRQRI6WD\

  3HUVRQVDGPLWWHGXQGHUWKH6FKHPHZLOOQRUPDOO\EHJUDQWHGDQLQLWLDOVWD\
RI  PRQWKV RQ WLPH OLPLWDWLRQ RQO\ ZLWKRXW RWKHU FRQGLWLRQV RI VWD\  7KH\ PD\
DSSO\ IRU H[WHQVLRQ RI VWD\ LQ WKH +.6$5 ZLWKLQ IRXU ZHHNV EHIRUH WKH H[SLU\ RI
WKHLU OLPLW RI VWD\  :KLOH DSSOLFDQWV DUH QRW UHTXLUHG WR KDYH VHFXUHG DQ RIIHU RI
HPSOR\PHQW LQ WKH +.6$5 XSRQ DSSOLFDWLRQ IRU HQWU\ XQGHU WKH 6FKHPH ZKHQ
DSSO\LQJ IRU H[WHQVLRQ RI VWD\ DSSOLFDQWV DUH UHTXLUHG WR KDYH VHFXUHG DQ RIIHU RI
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HPSOR\PHQW ZKLFK LV DW D OHYHO FRPPRQO\ WDNHQ XS E\ GHJUHH KROGHUV DQG WKH
UHPXQHUDWLRQSDFNDJHRIZKLFKLVDWPDUNHWOHYHO   )RUWKRVHZKRKDYHHVWDEOLVKHG
RU MRLQHG LQ EXVLQHVV LQ WKH +.6$5 WKH\ DUH UHTXLUHG WR SURGXFH SURRI RI WKHLU
EXVLQHVV 6XFFHVVIXO DSSOLFDQWV IRU H[WHQVLRQ RI VWD\ ZLOO QRUPDOO\ EH SHUPLWWHG WR
UHPDLQ RQ WLPH OLPLWDWLRQ RQO\ RQ WKH  \HDUV H[WHQVLRQ SDWWHUQ ZLWKRXW RWKHU
FRQGLWLRQVRIVWD\
9,,  (QWU\RI'HSHQGDQWV
  3HUVRQVDGPLWWHGRUVHHNLQJDGPLVVLRQXQGHUWKH6FKHPHPD\DSSO\XQGHU
WKHLU VSRQVRUVKLS WR EULQJ LQ WKHLU VSRXVH DQG XQPDUULHG GHSHQGHQW FKLOGUHQ XQGHU
WKHDJHRIWRWKH+.6$5XQGHUWKHSUHYDLOLQJGHSHQGDQWSROLF\  $QDSSOLFDWLRQ
IRU DGPLVVLRQ RI D GHSHQGDQW PD\ EH IDYRXUDEO\ FRQVLGHUHG LI QRUPDO LPPLJUDWLRQ
UHTXLUHPHQWV VHHGHWDLOVLQSDUDJUDSKEHORZ DQGWKHIROORZLQJFULWHULDDUHPHW

 

D

WKHUH LV UHDVRQDEOH SURRI RI D JHQXLQH UHODWLRQVKLS EHWZHHQ WKH
GHSHQGDQWDQGWKHVSRQVRU 

E

WKHUHLVQRNQRZQUHFRUGWRWKHGHWULPHQWRIWKHGHSHQGDQWDQG 

F

WKH VSRQVRU LV DEOH WR VXSSRUW WKH GHSHQGDQW¶V OLYLQJ DW D VWDQGDUG ZHOO
DERYH WKH VXEVLVWHQFH OHYHO DQG SURYLGH KLPKHU ZLWK VXLWDEOH
DFFRPPRGDWLRQLQWKH+.6$5 

7KLVHQWU\DUUDQJHPHQWIRUGHSHQGDQWGRHVQRWDSSO\WR 
D

IRUPHU 0DLQODQG &KLQHVH UHVLGHQWV UHVLGLQJ LQ WKH 0DFDR 6$5 ZKR
KDYHDFTXLUHGUHVLGHQFHLQWKH0DFDR6$5WKURXJKFKDQQHOVRWKHUWKDQ
WKH2QHZD\3HUPLW$UUDQJHPHQWVDQG

E

QDWLRQDOVRI$IJKDQLVWDQDQG.RUHD 'HPRFUDWLF3HRSOH¶V5HSXEOLFRI  

  7KHOHQJWKRIVWD\RIVXFKGHSHQGDQWVZLOOQRUPDOO\EHOLQNHGWRWKDWRIWKHLU
VSRQVRUV  7KH\ ZLOO UHPDLQ LQ WKH +.6$5 RQ WLPH OLPLWDWLRQ RQO\ ZLWKRXW RWKHU
FRQGLWLRQVRIVWD\DQGDUHQRWSURKLELWHGIURPWDNLQJXSHPSOR\PHQWRUVWXGLHVLQWKH
+.6$5  $Q\VXEVHTXHQWDSSOLFDWLRQVIRUH[WHQVLRQRIVWD\RIVXFKGHSHQGDQWVZLOO
EHFRQVLGHUHGRQO\LIWKHGHSHQGDQWVFRQWLQXHWRPHHWWKHHOLJLELOLW\FULWHULDVHWRXWLQ
SDUDJUDSKDERYHDQGWKHVSRQVRUUHPDLQVDERQDILGH+RQJ.RQJUHVLGHQWOLYLQJ
LQWKH+.6$5  )RUIXUWKHUGHWDLOVRQWKHHQWU\DQGH[WHQVLRQRIVWD\DUUDQJHPHQWV
IRUGHSHQGDQWVSOHDVHUHIHUWRWKH³*XLGHERRNIRU(QWU\IRU5HVLGHQFHDV'HSHQGDQWV
LQ+RQJ.RQJ´>,' ( @
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9,,,

2WKHU,QIRUPDWLRQ

  ,Q JHQHUDO XQOHVV D SHUVRQ KDV WKH ULJKW RI DERGH RU ULJKW WR ODQG LQ WKH
+.6$5 KHVKH UHTXLUHV D YLVDHQWU\ SHUPLW WR ZRUN LQ WKH +.6$5  :KLOH HDFK
DSSOLFDWLRQ LV GHWHUPLQHG RQ LWV LQGLYLGXDO PHULWV DQ DSSOLFDQW VKRXOG PHHW QRUPDO
LPPLJUDWLRQ UHTXLUHPHQWV VXFK DV KROGLQJ D YDOLG WUDYHO GRFXPHQW ZLWK DGHTXDWH
UHWXUQDELOLW\WRKLVKHUFRXQWU\RIUHVLGHQFHRUFLWL]HQVKLSEHRIFOHDUFULPLQDOUHFRUG
DQG UDLVH QR VHFXULW\ RU FULPLQDO FRQFHUQV WR WKH +.6$5 KDYH QR OLNHOLKRRG RI
EHFRPLQJ D EXUGHQ RQ WKH +.6$5 HWF  DV ZHOO DV WKH UHOHYDQW VSHFLILF HOLJLELOLW\
FULWHULDGHWDLOHGDERYHEHIRUHKHVKHPD\EHFRQVLGHUHGIRUWKHJUDQWRIDYLVDHQWU\
SHUPLW  ,WVKRXOGEHQRWHGWKDWWKHHOLJLELOLW\FULWHULDPD\EHVXEMHFWWRFKDQJHIURP
WLPH WR WLPH ZLWKRXW SULRU QRWLFH  3OHDVH FKHFN WKH ,PPLJUDWLRQ 'HSDUWPHQW¶V
ZHEVLWHDWZZZLPPGJRYKNIRUXSWRGDWHLQIRUPDWLRQ 
Re-entry into the HKSAR
  1RQSHUPDQHQWUHVLGHQWVRIWKH+.6$5 LQFOXGLQJSHUVRQVDGPLWWHGXQGHU
WKLV 6FKHPH  LUUHVSHFWLYH RI WKHLU QDWLRQDOLW\ DQG W\SH RI WUDYHO GRFXPHQW KHOG GR
QRWUHTXLUHDUHHQWU\YLVDHQWU\SHUPLWWRHQWHUWKH+.6$5SURYLGHGWKDWWKH\UHWXUQ
ZLWKLQ WKH YDOLGLW\ RI WKHLU SHUPLWWHG OLPLW RI VWD\ DQG WKDW WKH FLUFXPVWDQFHV XSRQ
ZKLFKWKH\KDYHDFTXLUHGWKHLUUHVLGHQWLDOVWDWXVUHPDLQXQFKDQJHG
Right of Abode
  3HUVRQV DGPLWWHG XQGHU WKLV 6FKHPH ZKR KDYH RUGLQDULO\ UHVLGHG LQ WKH
+.6$5IRUDFRQWLQXRXVSHULRGRIQRWOHVVWKDQVHYHQ\HDUVPD\DSSO\IRUWKHULJKW
RIDERGHLQWKH+.6$5LQDFFRUGDQFHZLWKWKHODZ
Payment of Fees
  3D\PHQW RI YLVDHQWU\ SHUPLW IHH DSSOLFDEOH WR HDFK DSSOLFDQW  GHSHQGDQW
ZLOO EH VHWWOHG DIWHU WKH DSSOLFDWLRQ LV DSSURYHG  ,I WKH YLVDHQWU\ SHUPLW ODEHO LV
FROOHFWHGLQSHUVRQRUWKURXJKDORFDOUHSUHVHQWDWLYHSD\PHQWRIIHHVVKRXOGEHPDGH
XSRQFROOHFWLRQRIWKHYLVDHQWU\SHUPLWLQFDVKE\(36RUE\FKHTXH  7KHFKHTXH
VKRXOG EH FURVVHG PDGH SD\DEOH WR The Government of the Hong Kong Special
Administrative RegionSURSHUO\GDWHGDQGVLJQHG  
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  ,IDQDSSOLFDQWZLVKHVWRUHFHLYHWKHYLVDHQWU\SHUPLWODEHOE\UHJLVWHUHGDLU
PDLO KHVKH VKRXOG VHQG D FDVKLHU RUGHU RU D EDQN GUDIW ZLWK H[DFW IDUH LQ +RQJ
.RQJFXUUHQF\ XSRQUHFHLSWRIDQDSSURYDOOHWWHUIURPWKH,PPLJUDWLRQ'HSDUWPHQW 
7KH FDVKLHU RUGHU RU EDQN GUDIW VKRXOG EH LVVXHG E\ D EDQN ZKLFK KDV D FRQQHFWHG
EDQN LQ WKH +.6$5 DQG PDGH SD\DEOH WR The Government of the Hong Kong
Special Administrative Region  1RFDVKVKRXOGEHVHQW
Processing of Application
  7KH ,PPLJUDWLRQ 'HSDUWPHQW ZLOO QRW EH DEOH WR VWDUW SURFHVVLQJ WKH
DSSOLFDWLRQXQOHVVDOOWKHUHTXLUHGVXSSRUWLQJGRFXPHQWVDQGLQIRUPDWLRQDUHUHFHLYHG
$VLWZLOOWDNHWLPHWRSURFHVVDSSOLFDWLRQVDSSOLFDQWVPD\UHJDUGWKHLUDSSOLFDWLRQV
DVEHLQJXQGHUSURFHVVXQOHVVWKH\KDYHUHFHLYHGDQRWLILFDWLRQRIDSSOLFDWLRQUHVXOW
IURPWKH,PPLJUDWLRQ'HSDUWPHQW
  $OO DSSOLFDWLRQV DUH SURFHVVHG DQG GHWHUPLQHG E\ WKH ,PPLJUDWLRQ
'HSDUWPHQW $SSURYDO RI DSSOLFDWLRQV LV HQWLUHO\ GLVFUHWLRQDU\ DQG LV VXEMHFW WR
FKDQJHV LQ JRYHUQPHQW SROLFLHV  7KH 'LUHFWRU RI ,PPLJUDWLRQ UHVHUYHV DEVROXWH
GLVFUHWLRQ WR UHIXVH DQ\ DSSOLFDWLRQ HYHQ LI WKH DSSOLFDWLRQ PHHWV DOO HOLJLELOLW\
FULWHULD
Warning
  ,WLVDQRIIHQFHWRPDNHIDOVHVWDWHPHQWVRUUHSUHVHQWDWLRQVWRDQLPPLJUDWLRQ
RIILFHU$SHUVRQZKRNQRZLQJO\DQGZLOIXOO\PDNHVDVWDWHPHQWRUJLYHVLQIRUPDWLRQ
ZKLFK KHVKH NQRZV WR EH IDOVH RU GRHV QRW EHOLHYH WR EH WUXH VKDOO EH JXLOW\ RI DQ
RIIHQFH XQGHU WKH /DZV RI +RQJ .RQJ DQG DQ\ VXFK YLVDHQWU\ SHUPLW LVVXHG RU
SHUPLVVLRQWRHQWHURUUHPDLQLQWKH+.6$5JUDQWHGVKDOOKDYHQRHIIHFW     
Disclaimer
  7KH LQIRUPDWLRQ LQ WKLV JXLGHERRN VHUYHV DV UHIHUHQFH RQO\  7KH
,PPLJUDWLRQ 'HSDUWPHQW RI WKH +.6$5 LV QRW UHVSRQVLEOH IRU DQ\ ORVV RU GDPDJH
ZKDWVRHYHU DULVLQJ RXW RI RU LQ FRQQHFWLRQ ZLWK DQ\ LQIRUPDWLRQ LQ WKLV JXLGHERRN 
7KH ,PPLJUDWLRQ 'HSDUWPHQW UHVHUYHV WKH ULJKW WR RPLW VXVSHQG RU HGLW DQ\
LQIRUPDWLRQ LQ WKLV JXLGHERRN DW DQ\ WLPHLQLWVDEVROXWHGLVFUHWLRQZLWKRXWJLYLQJ
DQ\ UHDVRQ RU SULRU QRWLFH  7KH ,PPLJUDWLRQ 'HSDUWPHQW IXUWKHU UHVHUYHV WKH ULJKW
WR FKDQJH WKH HOLJLELOLW\ FULWHULD DQG GHWDLOV RI WKH DUUDQJHPHQW VHW RXW DERYH IURP
WLPHWRWLPHZLWKRXWSULRUQRWLFH
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Enquiries
  $SSOLFDQWVFDQHQTXLUHDERXWWKHLUDSSOLFDWLRQVWDWXVRQOLQHWKURXJKWKH
*RY+. ZHEVLWH DW ZZZJRYKNLPPGVWDWXVHQTXLU\ RU WKURXJK WKH KRXU
WHOHSKRQH HQTXLU\ V\VWHP DW      )RU PRUH LQIRUPDWLRQ SOHDVH
FRQWDFWWKH ,PPLJUDWLRQ 'HSDUWPHQW E\ HQTXLU\ KRWOLQH DW    
E\ ID[ DW     E\ HPDLO WR HQTXLU\#LPPGJRYKN RU YLVLW WKH
,PPLJUDWLRQ'HSDUWPHQW¶VZHEVLWHDWZZZLPPGJRYKN 



Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

,; 

&KHFNOLVWRI)RUPVDQG'RFXPHQWVWREH6XEPLWWHG

(A) Forms and documents to be submitted by the applicant
$SSOLFDWLRQ)RUPIRU(QWU\XQGHUWKH$GPLVVLRQ6FKHPHIRUWKH6HFRQG*HQHUDWLRQ
RI&KLQHVH+RQJ.RQJ3HUPDQHQW5HVLGHQWV ,' 
7KHDSSOLFDQW¶VUHFHQWSKRWRJUDSK DIIL[HGRQSDJHRIDSSOLFDWLRQIRUP,' 
3KRWRFRS\ RI WKH DSSOLFDQW V YDOLG WUDYHO GRFXPHQW FRQWDLQLQJ SHUVRQDO SDUWLFXODUV
GDWHRILVVXHGDWHRIH[SLU\DQGRUGHWDLOVRIDQ\UHHQWU\YLVDKHOG
3KRWRFRS\RIWKHDSSOLFDQW¶V+RQJ.RQJLGHQWLW\FDUG LIDQ\ 
3KRWRFRS\ RI HYLGHQFH RI WKH DSSOLFDQW¶V UHODWLRQVKLS ZLWK KLVKHU &KLQHVH +RQJ
.RQJ3HUPDQHQW5HVLGHQWSDUHQW V HJDSSOLFDQW¶VELUWKFHUWLILFDWH
3KRWRFRS\RIYDOLG+RQJ.RQJ3HUPDQHQW,GHQWLW\&DUGRIDSSOLFDQW¶VSDUHQW V 
3KRWRFRS\RISURRIRIDFDGHPLFTXDOLILFDWLRQVDQGUHOHYDQWZRUNH[SHULHQFH
3KRWRFRS\ RI WKH DSSOLFDQW¶V ILQDQFLDO VWDQGLQJ HJ EDQN VWDWHPHQWV VDYLQJV
DFFRXQWVSDVVERRNVWD[UHFHLSWVDQGVDODU\VOLSV
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(B) Forms and documents to be submitted in respect of dependants
$SSOLFDWLRQ IRU (QWU\ XQGHU WKH $GPLVVLRQ 6FKHPH IRU WKH 6HFRQG *HQHUDWLRQ RI
&KLQHVH+RQJ.RQJ3HUPDQHQW5HVLGHQWV ,' ZLWK3DUW%GXO\FRPSOHWHGE\
HDFKDFFRPSDQ\LQJGHSHQGDQW 
(for joint application with the applicant)
$SSOLFDWLRQIRU(QWU\IRU5HVLGHQFHDV'HSHQGDQWVLQ+RQJ.RQJ ,'  
(for individual dependant not submitting application together with the applicant)
7KHGHSHQGDQW¶VUHFHQWSKRWRJUDSK DIIL[HGRQ3DUW%RIDSSOLFDWLRQIRUP,'
RU,' 
3KRWRFRS\RIWKHGHSHQGDQW VYDOLGWUDYHOGRFXPHQWFRQWDLQLQJSHUVRQDOSDUWLFXODUV
GDWHRILVVXHGDWHRIH[SLU\DQGRUGHWDLOVRIDQ\UHHQWU\YLVDKHOG
3KRWRFRS\ RI HYLGHQFH RI WKH GHSHQGDQW¶V UHODWLRQVKLS ZLWK WKH DSSOLFDQW HJ
PDUULDJHFHUWLILFDWHELUWKFHUWLILFDWHDQGFHQVXVUHFRUGERRN
3KRWRFRS\RIWKHVSRQVRU¶VWUDYHOGRFXPHQWFRQWDLQLQJSHUVRQDOSDUWLFXODUVGDWHRI
LVVXHGDWHRIH[SLU\DQGRUGHWDLOVRIDQ\UHHQWU\YLVDKHOG
3KRWRFRS\RIWKHVSRQVRU¶V+RQJ.RQJLGHQWLW\FDUG LIDQ\ 
3KRWRFRS\RIWKHVSRQVRU¶VILQDQFLDOVWDQGLQJHJEDQNVWDWHPHQWVVDYLQJVDFFRXQWV
SDVVERRNVWD[UHFHLSWVDQGVDODU\VOLSV
3KRWRFRS\RIWKHGHSHQGDQW¶V0DFDRLGHQWLW\FDUG>for Macao SAR residents only@
3KRWRFRS\RIWKHGHSHQGDQW¶VKRXVHKROGUHJLVWUDWLRQLQ7DLZDQDQG7DLZDQLGHQWLW\
FDUG>for Taiwan residents only@
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(C) Forms and documents to be submitted by the applicant for extension of stay
application
)LUVWWLPH
H[WHQVLRQ
9

6XEVHTXHQW
H[WHQVLRQ
9

2ULJLQDODQGSKRWRFRS\RIWKHDSSOLFDQW¶VYDOLGWUDYHO
GRFXPHQW DQG ZKHUH DSSOLFDEOH KLVKHU SUHYLRXV
WUDYHO GRFXPHQW SDJH VKRZLQJ WKH ODWHVW YLVDHQWU\
SHUPLW ODEHODUULYDO VWDPSODQGLQJ VOLSH[WHQVLRQ RI
VWD\ODEHOLQWKH+.6$5

9

9

3KRWRFRS\RIWKHDSSOLFDQW¶V+RQJ.RQJLGHQWLW\FDUG

9

9

&RPSOHWHG IRUP ,'% DQG VXSSRUWLQJ GRFXPHQWV
OLVWHGLQ3DUW9,, % RIWKH³*XLGHERRNIRU(QWU\IRU
(PSOR\PHQW DV 3URIHVVLRQDOV LQ +RQJ .RQJ´
>,' ( @

9

9A

)RUPV'RFXPHQWV5HTXLUHG
$SSOLFDWLRQIRU([WHQVLRQRI6WD\ ,' 

A$SSOLFDQWVZLWKRXWFKDQJHRIHPSOR\PHQWDUHRQO\UHTXLUHGWRSURYLGHDVXSSRUWLQJOHWWHU
IURPWKHFXUUHQWHPSOR\HUVWDWLQJWKHDSSOLFDQW¶VSRVLWLRQWRWDOPRQWKO\UHPXQHUDWLRQDQG
SHULRGRIHPSOR\PHQW
,PSRUWDQW1RWLFH


1RWZLWKVWDQGLQJ WKDW WKH GRFXPHQWV DQG LQIRUPDWLRQ UHTXLUHG KDYH EHHQ IXUQLVKHG
DSSOLFDQWV DQG DFFRPSDQ\LQJ GHSHQGDQW V  PD\ VWLOO EH UHTXLUHG WR VXEPLW IXUWKHU
VXSSRUWLQJ GRFXPHQWV LQFOXGLQJ RULJLQDO GRFXPHQWV  DQG LQIRUPDWLRQ LQ FRQQHFWLRQ
ZLWKWKHDSSOLFDWLRQ V ZKHQQHFHVVDU\ 



:KHUHDGRFXPHQWLVQRWLQ&KLQHVHRU(QJOLVKLWPXVWEHDFFRPSDQLHGE\D&KLQHVH
RU (QJOLVK WUDQVODWLRQ FHUWLILHG DV D WUXH WUDQVODWLRQ E\ D VZRUQ WUDQVODWRU FRXUW
WUDQVODWRUDXWKRULVHGSXEOLFWUDQVODWRUFHUWLILHGWUDQVODWRUH[SHUWWUDQVODWRURURIILFLDO
WUDQVODWRU



,I WKH DSSOLFDWLRQ LV WR EH VXEPLWWHG RQOLQH YLD WKH *RY+. ZHEVLWH WKH DSSOLFDWLRQ
IRUPV DQG FRSLHV RI DOO VXSSRUWLQJ GRFXPHQWV VKDOO EH FRQYHUWHG LQWR VSHFLILHG
HOHFWURQLF IRUPDW  )RU GHWDLOV RI WKH WHFKQLFDO VSHFLILFDWLRQV RQ WKH OLPLWDWLRQ RI
UHFRUG VL]H DQG IRUPDW SOHDVH UHIHU WR WKH WHFKQLFDO UHTXLUHPHQWV DV SXEOLVKHG RQ WKH
,PPLJUDWLRQ'HSDUWPHQW¶VZHESDJHDW 
ZZZLPPGJRYKNHQHVHUYLFHVHVXEPLVVLRQJHQHUDOIRUPDWPDQQHUSURFHGXUHKWPO.
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The Latest Changes

Practical Effects
Will things really change?
• Yes. All the recommendations made by the Audit Commission have been
accepted by the Government and so ImmD are duty bound to change.

How soon will they change?
• Impact was immediate. Greater scrutiny and deeper investigation have
already had an effect on the processing of many visa types.
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www.hongkongvisahandbook.com

MY EXPERIENCES

1

The majority of visa applicants and their employers underestimate the documentary
preparations needed to pursue a visa application

2

The majority of visa applicants and their employers underestimate the amount of
time it takes for a visa to be approved. They wait until the last minute before
commencing the application.

3

Most applicants and their employers approach their applications with a sense of
entitlement for approval and under estimate the amount of work involved before an
application can be finalized (positively or negatively)

4

Most applicants and their employers do not realise that HKID policy has always been to
give due and full consideration to applications once all the documents they need to
undertake their duties have been received.

The ”Easy Ride” is well and truly over.
www.hongkongvisahandbook.com

MAJOR changes – Number ONE – for Professionals and Non-local Graduates

Applications MUST BE COMPLETE at the point of submission, enabling
ImmD to work towards their performance requirement of finalizing 90% of
cases within the four week pledge time

The culture of skeleton, initial submissions will end. Only 10% of cases
should therefore require further follow up correspondence by ImmD.

Practical consequence for applicants?
Start your deliberations leading to an eventual visa application 60 days
earlier than you might have previously anticipated.
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MAJOR changes Number TWO - for Professionals and Non-local Graduates

Immd will issue guidelines to set out clearly the required procedures for
considering availability of local employees and market level of
remuneration in processing EMPLOYMENT and ASMTP visa applications

Local employee count and the potential for job creation is going to become
a key facet in the determinations of ImmD to approve (and possibly extend)
an application

Practical consequence for applicants?
Applicants and their employers need to steel themselves for significant
scrutiny as to rates of pay and whether a local candidate should be
preferred for the position in question

www.hongkongvisahandbook.com

MAJOR changes – Number THREE - for Professionals and Non-local Graduates
The ImmD will tighten control over the verification of the authenticity of
supporting documents submitted by Immigration Arrangements for Nonlocal Graduate (“IANG”) cases

Whilst the Audit Commission specifically pointed this out in the context of
IANG applications, there is no good reason not to implement this widely
across GEP and other case types too

Practical consequence for Applicants?
Documents supporting employment & education qualifications will become
more rigorously assessed, with secondary means of authentification being
required (longer documentation preparation times and additional expense
of official translations and authentications)
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MAJOR Changes – Number FOUR - for Professionals and Non-local Graduates

The ImmD will strictly require a 12 month prior employment
before recognising an intracompany transferee applicant

To be availed of positive consideration, an ICT applicant will need a minimum
of 12 months documented prior employment with the entity seeking to ICT
transfer them into Hong Kong

Practical Consequence for Applicants?
This will potentially limit flexibility as regards the transfer of new hires into Hong Kong
ex – third country operations and could require applicants in certain circumstances to
defer their applications for at least 12 months to satisfy the one year requirement

www.hongkongvisahandbook.com

MAJOR Changes – Number FIVE – for Business Investors (Entrepreneurs)
Applications MUST be complete at the point of submission enabling
ImmD the potential to meet their performance requirements of
finalising 90% of cases within the four week pledge time

The culture of skeleton, initial submissions will end. Only 10% of cases
should therefore require follow up correspondence by Immd

Practical Consequence for Applicants?
Start planning 90 days earlier than you anticipated. Work on the establishment of a
company bank account, which may take up to 6 weeks to be opened and funded. The
Immd may not accept an application until the bank account is open and funded
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MAJOR Changes – Number SIX - for Business Investors (Entrepreneurs)
Tightening up on the control of extensions of stay and consistency of
Business Review

Entrepreneurs are going to be held closely to account for the jobs they say
they are going to create; if you don’t create the jobs your extension of stay
and/or its limits of stay may well be at risk

Practical Consequence for Applicants
Extensions of stay requests which do not evidence local job creation whatsoever may
jeopardise the visa extension. Jobs not created in line with those previously planned
and forecast will inevitable mean continuing Business Review
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Audit Commission
Hong Kong
5 April 2016

Admission schemes
for talent, investors and workers

Immigration Department

CHAPTER 4

Tel
: (852) 2829 4210
Fax
: (852) 2824 2087
E-mail : enquiry@aud.gov.hk

Audit Commission
26th floor, Immigration Tower
7 Gloucester Road
Wan Chai
Hong Kong

Report No. 66 of the Director of Audit contains 8 Chapters which
are available on our website at http://www.aud.gov.hk

This audit review was carried out under a set of guidelines tabled in
the Provisional Legislative Council by the Chairman of the Public
Accounts Committee on 11 February 1998. The guidelines were
agreed between the Public Accounts Committee and the Director of
Audit and accepted by the Government of the Hong Kong Special
Administrative Region.
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Admission Schemes for investors. The two Schemes are the GEP
Investment Stream and the Capital Investment Entrant Scheme (CIES);
and

Admission Schemes for importing foreign domestic helpers (FDHs) and
workers. The two Schemes are the Admission Scheme for FDHs and the
Supplementary Labour Scheme (SLS).

(b)

(c)

—

v

—

The Immigration Department (ImmD) is responsible for processing applications
under the Admission Schemes and issuing visas or entry permits to successful
applicants. Upon entry to Hong Kong, a person must comply with the limit of stay
and such conditions of stay imposed by the ImmD under the Immigration Ordinance
(Cap. 115). He may apply to the ImmD for permission of extension of stay.
Except for FDHs and imported workers under the SLS, a person who has been
admitted under the other six Admission Schemes and is lawfully and continuously an
ordinary resident in Hong Kong for seven years may apply for permanent residence.
According to ImmD Controlling Officer’s Report, the total estimated expenditure of
its pre-entry control programme for 2015-16 is $281 million.

Admission Schemes for talent, professionals and non-local graduates.
The four Schemes are the General Employment Policy (GEP)
Employment Stream, the Admission Scheme for Mainland Talents and
Professionals (ASMTP), the Quality Migrant Admission Scheme (QMAS)
and the Immigration Arrangements for Non-local Graduates (IANG);

(a)

1.
As pre-entry control measures, persons who come to Hong Kong for
employment, investment, residence, study or training and do not have the right
of abode or right to land are required to apply for entry visas or permits before
landing. The Government has introduced the following eight Admission Schemes to
attract talent, investors and workers to work/stay in Hong Kong:

Executive Summary

ADMISSION SCHEMES FOR TALENT,
INVESTORS AND WORKERS

—

vi

—

4.
Need to monitor GEP and ASMTP applications with long processing
time. From 2011 to 2015, the ImmD achieved its targets for processing entry visas
and permits for the GEP Employment Stream and the ASMTP within four weeks
(upon receipt of all supporting documents) for 90% of the applications. Audit’s
analysis of the actual processing time of approved applications from January 2014 to
September 2015 from the receipt of the applications revealed that 665 (1%) of the
53,694 GEP approved applications and 1,055 (7%) of the 15,663 ASMTP approved
applications had taken more than 90 days to process. Audit’s sample check of
30 such applications further revealed that in 13 (43%) cases, there were delays on
the part of the ImmD in requesting additional supporting documents from the
applicants (paras. 2.4 and 2.5).

3.
GEP Employment Stream and ASMTP. The GEP Employment Stream
aims to attract qualified professionals from overseas, Taiwan and Macao and the
ASMTP aims to attract those from the Mainland to work in Hong Kong to meet local
manpower needs. An application may be favourably considered if the applicant
meets the eligibility criteria, including securing employment that cannot be readily
taken up by the locals and his remuneration package is broadly commensurate
with the market level.
From January 2006 to December 2015, some
273,100 applications had been approved under the GEP Employment Stream with an
average approval rate of 95.7% from 2011 to 2015. For the ASMTP, from its
inception in July 2003 to December 2015, some 83,700 applications had been
approved with an average approval rate of 91.7% from 2011 to 2015 (paras. 1.6(a)
and (b), 2.2 and 2.3).

Admission Schemes for talent,
professionals and non-local graduates

2.
In his 2015 Policy Address, the Chief Executive of the Hong Kong
Special Administrative Region announced adopting a more proactive and targeted
approach, as recommended by the Steering Committee on Population Policy
(SCPP), to attract more outside talent to work and settle in Hong Kong by taking
various enhancement measures.
The duration of stay of successful
applicants/entrants and their extension of stay pattern under the GEP, the ASMTP
and the QMAS have been relaxed, and the consideration factors of the GEP
Investment Stream have been specified. The Audit Commission (Audit) has recently
conducted a review to examine the ImmD’s work on the administration of the
eight Admission Schemes.

Executive Summary
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7.
QMAS. The Scheme aims to attract highly skilled or talented persons to
settle in Hong Kong. It is a quota-based scheme (currently 1,000 persons per year)
operated under a points-based system, which includes the Achievement-based Points
Test for individuals with exceptional talents or skills and outstanding achievements,
and the General Points Test for other skilled and talented persons. Since its
inception in June 2006 to December 2015, some 3,000 applications had been
approved with an average approval rate of 28.9% from 2011 to 2015 (paras. 1.6(c)
and 2.20).

6.
Need to ensure compliance with laid-down guidelines in processing
applications. In processing GEP and ASMTP applications, there were guidelines
requiring case officers to: (a) grant limit of stay to applicants subject to validity of
their travel documents to ensure returnability to their countries of residence or
citizenship; (b) approve limit of stay not exceeding the employment contract period
or the limit stipulated by the ImmD, whichever is shorter; (c) vet intra-company
transfer applications to ensure that the transferees have worked for the company for
not less than one year; and (d) impose special conditions of stay on foreign cooks,
including restricting the change of employer. However, Audit’s sample check of
approved applications revealed instances of non-compliance with the laid-down
guidelines (paras. 2.10 to 2.16).

8.
Need to incorporate a talent list for the QMAS. From January 2010 to
September 2015, 713 applicants had submitted applications for two to four times
(totalling 1,500 representing 14% of all 10,574 applications received in the period)
but only 151 (21%) of them were successfully allocated a quota under the QMAS.
The large number of repeat applications suggests that the applicants might be
unclear about the targeted talent requirements. The ImmD needs to closely liaise
with the Labour and Welfare Bureau (LWB), which is now considering the
feasibility of drawing up a talent list to attract high quality talent, for incorporating
the list into the QMAS once it is available so that prospective applicants are better
informed before deciding whether they should submit an application (para. 2.28).

5.
Need to provide more guidelines on the assessment of local availability
and remuneration. In processing GEP and ASMTP applications, the case officers
should consider availability of local employees and market level of remuneration to
ascertain whether the applicants meet the criteria stated in paragraph 3. While the
ASMTP guidelines specified that the sponsoring companies (i.e. the employers)
should be required to provide a declaration that genuine local recruitment efforts had
been made but without success and such proof would be sought if necessary, the
GEP guidelines did not have the same requirement. According to the ImmD, salary
statistics reports prepared by the Census and Statistics Department and salary survey
reports published by employment websites would be used for considering applicants’
monthly remunerations but such practices were not laid down in its guidelines. In
some cases, the applicants’ remunerations were below the average/median salaries
published by the information sources mentioned by the ImmD and the basis of
accepting the remunerations as commensurate with the market level was not
documented by the case officers (para. 2.6).

—

viii

—

11.
Need to document factors considered in assessing IANG applicants’ job
qualification requirements. For an entry application by a returning graduate
(i.e. not a fresh graduate) or an application for extension of stay, the IANG requires
an applicant/entrant to secure an employment offer which is at a level commonly
taken up by degree holders and a remuneration package at market level. Audit’s
examination of 30 of 442 approved cases with monthly remunerations of $9,000 or
below from January 2010 to September 2015 revealed that in 6 cases, the case
officers approved the applicants taking up the jobs which were specified for

10.
Need to verify authenticity of supporting documents. An IANG
applicant/entrant is only required to submit photocopies of his academic/professional
qualification and employment offer to support his entry application or
extension-of-stay application. With the advances in information technologies (e.g.
image processing technology), there is a risk that bogus documents may be used to
support IANG applications. Audit research on similar schemes administered by
overseas authorities reveals that the authenticity of supporting documents is verified
by different means, e.g. applicants are required to provide an original endorsement
letter from an education institution (paras. 2.34 and 2.35).

9.
IANG. The Scheme aims to attract foreign and Mainland students who
have obtained a degree or higher qualification in a full-time and locally-accredited
local programme to stay/return and work in Hong Kong. Since its inception in
May 2008 to December 2015, some 51,500 non-local graduate applications had been
approved to stay/return and work in Hong Kong with an average approval rate of
99.9% from 2011 to 2015 (paras. 1.6(d), 2.31 and 2.33).

Executive Summary
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14.
Need to improve business reviews for extension-of-stay applications.
The ImmD may approve an entry application on the condition that a business review
(covering office set-up, local recruitment and business performance) will be carried
out upon the subsequent extension-of-stay application. Audit’s sample check of
15 business review cases from January 2012 to September 2015 revealed that in four
(27%) cases, while the applicants had not delivered the planned scale of operation as
stated in the entry applications, the case officers approved their extension-of-stay
applications without imposing the requirement of further business reviews
(paras. 3.7 and 3.8(a)).

13.
Need to improve the efficiency of processing applications. Audit’s
analysis of the actual processing time for approved GEP Investment Stream
applications from the receipt of applications in the period January 2014 to
September 2015 revealed that 193 (58%) of the 330 approved applications had taken
more than 90 days to process. Audit’s sample check of 15 such applications further
revealed that on average, the case officers took 73 days in 3 cases to make further
information requests and 87 days in 5 cases to grant approval after receipt of all
supporting documents (paras. 3.5 and 3.6).

12.
GEP Investment Stream.
Apart from the Employment Stream
(see para. 3), the GEP has an Investment Stream to admit overseas, Taiwan and
Macao investors who wish to set up or join in a business in Hong Kong, and are in a
position to make substantial contributions to the economy. From January 2006 to
December 2015, some 3,300 applications had been approved under the GEP
Investment Stream with an average approval rate of 66.7% from 2011 to 2015
(paras. 1.6(e) and 3.4).

—

x

—

18.
Since early 1970s, the Government has allowed admission of FDHs in
order to meet the acute shortage of local live-in domestic helpers. From 2011 to
2015, 492,139 applications had been approved with an average approval rate of
99.5%. As at December 2015, there were some 340,000 FDHs in Hong Kong
(paras. 1.6(g) and 4.2).

Admission Scheme for foreign domestic helpers

17.
Need to tighten control over breaches of CIES Scheme Rules. The CIES
Scheme Rules require a financial intermediary to notify the Director of Immigration
that the applicant/entrant has not re-invested within 14 days the proceeds of sale of
his scheme assets. Audit’s examination of ten of some 300 cases of breaches of the
requirements on re-investment revealed that the ImmD only issued warning letters to
the entrants concerned a long time (averaging 525 days) after the breaches had
occurred. Besides, in three of the ten cases, the entrants had breached the
re-investment requirement two to four times each despite warning letters issued by
the ImmD (para. 3.23).

16.
Need to step up monitoring of the processing of CIES applications.
Audit’s examination of ten selected approved applications in 2014 and 2015 revealed
that in two cases, the case officers took 49 and 60 months respectively to grant final
approvals. The long processing time of the two cases was partly attributable to the
case officers’ belated actions as they had not reminded the applicants to submit the
required information (such as proof of investment) until 10 and 25 months
respectively after the submission deadlines (para. 3.21).

15.
CIES. The CIES was implemented in October 2003 to facilitate the entry
for residence by persons who would make capital investment in permissible
investment assets in Hong Kong but would not be engaged in the running of
business. Since its inception to December 2015, some 28,200 applications with
capital investment of some $244 billion had been approved under the CIES with an
average approval rate of 99.9% from 2011 to 2015. In view of the economic
situation in Hong Kong, the Government decided to suspend the CIES with effect
from 15 January 2015. The applications pending processing as at December 2015
totalled 11,429 (paras. 1.6(f) and 3.15).

certificate holders/Form 5 graduates or above. There was no documentation on
the factors that had been considered by the case officers in allowing IANG
applicants to take up jobs that could be filled by local certificate holders/Form 5
graduates (paras. 2.36 to 2.38).

Admission Schemes for investors
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—

tighten control over the verification of the authenticity of supporting
documents submitted by IANG applicants/entrants (para. 2.40(a));

(d)

—

closely liaise with the LWB to incorporate the talent list into the
QMAS once it is available (para. 2.29(b));

(c)

—

issue guidelines to set out clearly the required procedures for
considering availability of local employees and market level of
remuneration in processing GEP and ASMTP applications
(para. 2.18(b)(i) and (ii));

(b)

xi

monitor GEP and ASMTP applications with long processing time
(para. 2.18(a));

(a)

21.
Need to properly maintain computer records. All the entry and
extension-of-stay applications under the various Admission Schemes are processed
with the aid of a computer system. Audit’s examination revealed that the
remuneration or employment information of some GEP, ASMTP and IANG
applications was not or incorrectly input into the computer system. A reliable
database will facilitate the ImmD to compile management information for better
decision making and resources planning (paras. 5.2 and 5.3).

—

Admission Schemes for talent, professionals and non-local graduates

23.
Audit recommendations are made in the respective sections of this
Audit Report. Only the key ones are highlighted in this Executive Summary.
Audit has recommended that the Director of Immigration should:

Audit recommendations

22.
Need to periodically compile key statistics and conduct reviews on the
effectiveness of the Admission Schemes. To achieve the population policy
objective as recommended by the SCPP (see para. 2), the Chief Executive in his
2015 Policy Address announced that various enhancement measures should be
implemented in the Admission Schemes to deal with the ageing population and
decline in labour force. Statistics on entrants obtaining right of abode and their
duration of stay are key indicators of the entrants’ willingness to work/stay in
Hong Kong. However, such statistics were not periodically compiled by the ImmD
because they could not be generated from the computer system readily. In light of
the introduction of various enhancement measures in 2015, the ImmD needs to, in
consultation with the Security Bureau, continue to monitor the implementation of
such measures and review the effectiveness of the Schemes, taking on board the
audit observations and recommendations in this Audit Report (paras. 6.2, 6.5 to 6.7
and 6.9).

Way forward

Executive Summary

Other administrative issues

20.
Need to tighten the vetting of applications for FDHs performing driving
duties. Since January 2000, an FDH has been prohibited from performing all sorts
of driving duties unless an employer can provide full justifications that he has
genuine needs for his FDH to perform driving duties. From 2000 to 2015, the total
number of successful applications for FDHs performing driving duties had increased
by 125% from 903 to 2,032. Audit examination of ten approved applications
revealed that the justifications provided in the application forms were travelling
needs for performing commonly required domestic duties but there was no
elaboration on why such travelling needs could only be met by an FDH performing
driving duties (paras. 4.13 to 4.15).

19.
Need to strengthen follow-up actions on suspected job-hoppers. In
response to the public concern that individual FDHs deliberately under-performed to
cause their employers to terminate the contracts pre-maturely, the ImmD has taken
measures to strengthen control over FDH entry-visa applications to curb possible
abuses. Audit’s examination of 30 selected suspected job-hopper cases (i.e. FDHs
who had two or more pre-mature termination (PMT) records in 12 months
preceding their new visa applications) revealed that seven cases were approved
although the case officers had not contacted all their ex-employers who made
adverse comments on the applicants’ performance. Moreover, there were no
laid-down procedures to guide case officers in processing new applications from
suspected job-hoppers (paras. 4.7 to 4.11).

Executive Summary
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tighten control over breaches of Scheme Rules of the CIES
(para. 3.24 (b));

(f)

consider tightening the vetting of applications for FDHs performing
driving duties (para. 4.17(e));

(h)

take measures to ensure the proper maintenance of computer records
for the various Admission Schemes (para. 5.9(a)); and

enhance the computer system to periodically generate statistics and
review the effectiveness of the Admission Schemes (para. 6.10(a) and
(b)(ii)).

24.

—

xiii

—

The Government agrees with the audit recommendations.

Response from the Government

(j)

Way forward

(i)

Other administrative issues

issue guidelines setting out the key follow-up procedures in processing
new visa applications with PMT records (para. 4.17(b));

(g)

Admission Scheme for FDHs

step up monitoring of the processing time of GEP entrepreneur
applications (para. 3.13(b));

(e)

Admission Schemes for investors

Executive Summary

—

xiv
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Article 22 of the Basic Law states that “for entry into the Hong Kong Special
Administrative Region, people from other parts of China must apply for
approval”. Residents from the Mainland who wish to visit Hong Kong should
obtain an Exit-entry Permit for Travelling to and from Hong Kong and Macao
and an appropriate exit endorsement from the Mainland authorities. There are
different arrangements for entry of Mainland visitors. For example, under the
Individual Visit Scheme for Mainland Residents, residents of all the 21 cities in
Guangdong Province and 28 other cities may visit Hong Kong on an individual
basis for a period of not more than seven days upon each entry.

Note 1:

1

facilitate the entry of talent and professionals to enhance Hong Kong’s
competitiveness while protecting the local labour force from unfair
competition; and

(b)

—

guard against the entry of undesirable persons to maintain Hong Kong’s
prosperity and stability;

(a)

1.3
Apart from visitors, professionals and businessmen are welcome to work
and invest in Hong Kong. Non-local students are also allowed to enter Hong Kong
for study. While effort is made to facilitate the entry and stay of visitors and those
who contribute to Hong Kong’s development and prosperity, the Immigration
Department (ImmD), under the policy directives of the Security Bureau, exercises
pre-entry immigration control to:

1.2
The Government adopts an open immigration regime. Nationals of about
170 countries and territories are allowed visa-free visits to Hong Kong for periods
ranging from 7 to 180 days. Mainland visitors may visit Hong Kong for periods
ranging from 7 to 90 days under different arrangements (Note 1). Every visitor
must possess a valid travel document, sufficient means of support and re-entry
facilities to their countries of domicile.

Background

1.1
This PART describes the background to the audit and outlines the audit
objectives and scope.

PART 1: INTRODUCTION

facilitate the mobility of tourists and business people, making Hong Kong
an attractive tourist and business centre.

2

—

Applicants: (a) must possess valid travel documents with adequate returnability
to their countries of residence or citizenship; (b) are of clear criminal record and
raise no security or criminal concerns to Hong Kong; and (c) have no likelihood
of becoming a burden to Hong Kong.

Note 3:

—

For entry into Hong Kong, visas are issued to foreigners whereas entry permits
are issued to residents of the Mainland, Macao and Taiwan.

Note 2:

1.6
The Government has introduced various Admission Schemes to attract
talent, professionals, non-local graduates and investors from other places to work or
invest in Hong Kong. To address the problems of shortage of local live-in domestic
helpers and shortage of labours in some industries, the Government has also
established schemes to import foreign domestic helpers (FDHs) and workers in
relevant industries. To qualify for admission under various schemes, applicants
must meet the normal immigration requirements (Note 3) and the specific eligibility
criteria of individual schemes. The ImmD is responsible for processing applications

Admission Schemes

1.5
The ImmD charges a successful applicant a fee for a visa or an entry
permit for entering Hong Kong or for extension of stay (see fees at Appendix A).
The total estimated revenue of such fees for 2015-16 is $129 million.

1.4
As pre-entry control measures, persons who come to Hong Kong for
employment, investment, residence, study or training and do not have the right of
abode or right to land are required to apply for visas or entry permits (Note 2)
before landing. Applicants may send their applications direct to the ImmD or
through their sponsors in person or by post. The ImmD will finalise the
applications upon receipt of all necessary documents in four to six weeks. Upon
entry to Hong Kong, a person has to comply with the limit of stay and such
conditions of stay imposed by the ImmD under the Immigration Ordinance
(Cap. 115). Before expiry of the limit of stay, he may apply to the ImmD for
permission of extension of stay. According to ImmD Controlling Officer’s Report
(COR), the total estimated expenditure of its pre-entry control programme for
2015-16 is $281 million.

(c)

Introduction
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For the purpose of classifying the Admission Schemes by types, the Employment
Stream (para. 1.6(a)) and the Investment Stream (para. 1.6(e)) of the General
Employment Policy are treated as two separate Admission Schemes in this Audit
Report.

Note 4:

—

Quality Migrant Admission Scheme (QMAS).
The QMAS was
introduced in June 2006 for highly skilled or talented persons from the
Mainland and overseas to settle in Hong Kong in order to enhance
Hong Kong’s economic competitiveness in the global market. The
QMAS is a quota-based scheme (1,000 persons per year) operated under a
points-based system, which includes the Achievement-based Points Test
(APT) for individuals with exceptional talents or skills, and who have
outstanding achievements (e.g. Olympic Games medallists and Nobel
Prize winners) and the General Points Test (GPT) for other skilled and
talented persons. The ImmD may seek advice from the Advisory

(c)

3

Admission Scheme for Mainland Talents and Professionals (ASMTP).
The ASMTP was introduced in July 2003 with assessment criteria in line
with those under the GEP Employment Stream. The objective was to
attract qualified Mainland talent and professionals to work in Hong Kong in
order to meet local manpower needs and enhance Hong Kong’s
competitiveness in the global market. From inception of the Scheme to
December 2015, some 83,700 applications had been approved;

(b)

—

General Employment Policy (GEP) Employment Stream.
The
Government has for many years admitted overseas, Taiwan and Macao
professionals who possess special skills, knowledge or experience of
value to and not readily available in Hong Kong under the GEP
Employment Stream. Applicants must have a confirmed offer of
employment, and the remuneration package of which must be broadly
commensurate with the prevailing market rate of Hong Kong. From
January 2006 to December 2015, some 273,100 applications had been
approved under the GEP Employment Stream;

(a)

Admission Schemes for talent, professionals and non-local graduates

under the following eight Admission Schemes (Note 4) with the aid of a computer
system, namely the Application and Investigation Easy System (APPLIES — see
para. 5.2):

Introduction

Immigration Arrangements for Non-local Graduates (IANG). The
IANG was launched in May 2008 to complement the policy
initiative “Developing Hong Kong as a Regional Education Hub” (Note 6)
endorsed by the Chief Executive of the Hong Kong Special
Administrative Region in October 2007. It aims to attract non-local
graduates (i.e. who have obtained a degree or higher qualification in a
full-time and locally-accredited local programme in Hong Kong) to
stay/return and work in Hong Kong so as to strengthen its human
resources and competitiveness, and enhance its attractiveness to non-local
students. Successful applicants may be granted 12 months’ stay on time
limitation without other conditions of stay. They are free to take up and
change employment during their permitted stay without the need to seek
prior approval from the ImmD. From inception of the Scheme to
December 2015, some 51,500 non-local graduates had been approved to
stay/return and work in Hong Kong;

—

The education hub policy aims to attract quality non-local students to study in
Hong Kong, internationalise the local higher education sector and increase the
exposure of local students. The measure helps address the manpower needs of
Hong Kong and enhance its overall competitiveness.

Note 6:

4

The Advisory Committee, chaired by a non-official chairperson and comprises
three government officials (one representative each from the Labour and Welfare
Bureau, the Security Bureau and the Labour Department) and 18 non-official
members. The Committee considers the socio-economic needs of Hong Kong
and other relevant factors for making recommendations on the allocation of
available quota in each selection exercise.

Note 5:

—

GEP Investment Stream.
Apart from the Employment Stream
(see para. (a)), the GEP has an Investment Stream to admit overseas,
Taiwan and Macao investors who wish to set up or join in a business in
Hong Kong, and are in a position to make substantial contributions to the

(e)

Admission Schemes for investors

(d)

Committee on Admission of Quality Migrants and Professionals (Note 5)
on the assessment, point-scoring and quota allocation under the Scheme.
Successful applicants are not required to secure an offer of local
employment before taking up residence in Hong Kong. From inception of
the Scheme to December 2015, some 3,000 applications had been
approved;

Introduction
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Capital Investment Entrant Scheme (CIES). The CIES was implemented
in October 2003 to facilitate the entry for residence by persons (Note 7)
who would make capital investment in permissible investment assets
(Note 8 ) in Hong Kong but would not be engaged in the running of
business. The investment threshold was originally set at $6.5 million but
was subsequently raised to $10 million in October 2010. From inception
of the Scheme to December 2015, some 28,200 applications with capital
investment of some $244 billion had been approved. In view of the
economic situation in Hong Kong, the Government considered that
attracting capital investment entrants would no longer be a priority and
decided to suspend the CIES with effect from 15 January 2015 (Note 9);

In this context, persons refer to foreign nationals (except nationals of
Afghanistan, Cuba and the Democratic People’s Republic of Korea), Macao
residents, Chinese nationals who have obtained permanent resident status in a
foreign country, stateless persons who have obtained permanent resident status
in a foreign country with proven re-entry facilities and Taiwan residents.

Permissible investment assets originally included real estate and financial assets
(such as equities, debt securities and certificates of deposits).
Since
October 2010, real estate has been suspended as permissible investment asset.

The suspension does not affect applications received before the suspension date.

Note 7:

Note 8:

Note 9:

—

5

—

Note 10: The employment terms include a mandatory wage level not lower than prevailing
Minimum Allowable Wage, free accommodation and return passage to and from
the place of origin on expiry of the two-year contract or on contract termination.

Admission Scheme for FDHs. Since early 1970s, the Government has
allowed admission of FDHs to Hong Kong in order to meet the acute
shortage of local live-in domestic helpers. With employment terms
(Note 10) set out in the two-year Standard Employment Contract, FDHs

(g)

Admission Schemes for importing FDHs and workers

(f)

economy. In addition to the amount of investment, they have to satisfy
the ImmD on matters such as the nature of business to be established,
number of jobs to be created for local people, and economic benefits to be
brought to Hong Kong. From January 2006 to December 2015, some
3,300 applications had been approved under the GEP Investment Stream;

Introduction

Supplementary Labour Scheme (SLS). The SLS was introduced in 1996
to allow employers with genuine difficulties in finding suitable staff
locally to import workers at technician level or below. The SLS is
administered by the Labour Department. Members of the Labour
Advisory Board (Note 11) are invited to give views on the applications to
the Commissioner for Labour. There are no overall or industry-specific
quotas under the SLS and all applications are considered on a
case-by-case basis. After approval-in-principle is granted by the Labour
Department, employers will arrange submission of visa/entry permit
applications for their prospective imported workers to the ImmD for
processing and issuing visas/entry permits. Imported workers are
required to return to their places of origin on completion of their
employment contracts. From January 2006 to December 2015, some
18,500 workers (mainly for the community, social and personal services
industry, the agriculture and fishing industry, and the construction
industry) had been admitted under the SLS.

—

6

—

Note 11: The Labour Advisory Board, chaired by the Commissioner for Labour, is a
non-statutory body responsible for advising the Commissioner on labour matters.
It has 12 unofficial members (6 representing employers and 6 others representing
employees).

1.7
Under the Immigration Ordinance, a person who is lawfully and
continuously an ordinary resident in Hong Kong for seven years may apply for
permanent residence. Furthermore, persons admitted under the Admission Schemes
for talent, professionals, non-local graduates and investors may bring in their
spouses and unmarried children below the age of 18 to Hong Kong. However, the
Ordinance provides that FDHs or imported workers should not be treated as
ordinary residents and therefore they cannot apply for right of abode in Hong Kong.
Besides, they cannot bring in their dependants (see Appendix B). The number of
approved applications under the Admission Schemes from 2011 to 2015 is shown in
Table 1.

(h)

may perform full-time and live-in domestic duties such as household
cleaning and taking care of the elderly and children. From 2006 to 2015,
909,861 FDHs had been admitted under the Scheme.
As at
December 2015, there were some 340,000 FDHs working in Hong Kong;
and

Introduction
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2011

2012

2013

2014

2015

292

5,258

QMAS

IANG

4,187

493

3,804

475

6,756

251

8,105

28,150

3,734

310

8,704

298

8,017

28,070

179,344

Overall 179,852

ImmD records

27,063

174,365

27,593

2,582

95,057

184,387

30,227

2,543

95,060

4,855

215

10,375

338

9,313

31,461

185,080

26,412

3,852

97,936

2,739

205

10,269

240

9,229

34,198

—
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—

Remarks: The approved applications did not include extension-of-stay applications.

Source:

Dependant

2,159

102,581

28,363

1,602

SLS

Others

101,505

FDH

Admission Scheme for importing FDHs and workers

CIES

GEP Investment
Stream

Admission Scheme for investors

8,088

30,064

ASMTP

GEP Employment
Stream

Admission Scheme for talent, professionals and non-local graduates

Admission Scheme

Number of approved applications

3%

(7%)

140%

(4%)

(35%)

(58%)

95%

(18%)

14%

14%

Percentage
increase/
(decrease)
from 2011
to 2015

Number of approved applications under the Admission Schemes
(2011 to 2015)

Table 1

Introduction

adjust the QMAS (see para. 1.6(c)) scoring points to attract quality
migrants with an outstanding educational background or international
work experience to come to Hong Kong;

encourage talent and entrepreneurs to come and stay in Hong Kong by
relaxing the stay arrangements under the GEP, the ASMTP and the
QMAS;

implement a pilot scheme to attract the second generation of Chinese
Hong Kong permanent residents who have emigrated overseas to return to
Hong Kong;

—

8

—

Note 13: The other four strategies were: (a) unleashing the potential of local labour force;
(b) nurturing local manpower; (c) fostering a supportive environment for forming
and raising families; and (d) promoting active ageing.

Note 12: The SCPP, chaired by the Chief Secretary for Administration and comprised both
official and non-official members, was reconstituted in December 2012. Between
October 2013 and February 2014, a public engagement exercise was conducted
to seek public views on strategies and measures to address the demographic
challenges.

(c)

(b)

(a)

1.8
In January 2015, the Chief Secretary for Administration’s Office issued a
Report on Population Policy Strategies and Initiatives (hereinafter referred to as the
2015 Population Policy Report) setting out the strategies and initiatives put forward
by the Steering Committee on Population Policy (SCPP — Note 12). According to
the Report, one-third of the Hong Kong’s population in 2041 will be 65 years old or
above and the ageing population will lower the labour force participation rate (the
proportion of the labour force within the total population aged 15 or above) from
59.4% in 2013 to 49.5% in 2041. To address population ageing and anticipated
decline in labour force, the Chief Executive, in his Policy Address of January 2015,
announced adopting the SCPP’s proposed five-pronged strategy, one of which was
“adopting a more proactive and targeted approach to attract more outside talent to
work and settle in Hong Kong” (Note 13), by taking the following enhancement
measures:

Recent developments

Introduction
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the initial duration of stay of successful applicants under the GEP and the
ASMTP on employment condition and QMAS entrants under the GPT has
been relaxed from one year to two years (or in accordance with the
duration of the employment contract for GEP and ASMTP applicants,
whichever is shorter). The extension of stay pattern for all entrants under
the GEP, the ASMTP and the QMAS (GPT) will also be relaxed from
2+2+3 years to 3+3 years (or in accordance with the duration of
employment contract for GEP and ASMTP applicants, whichever is
shorter). Top-tier GEP, ASMTP and QMAS entrants (Note 15) may be

(b)

—

9

—

Note 15: This refers to GEP and ASMTP entrants who have been permitted to take
up employment as professionals for not less than two years and have an
assessable income of not less than $2 million in the previous year of salaries tax
assessment, and QMAS entrants who have the same threshold of assessable
income.

Note 14: This audit review does not cover the ASSG as it is a pilot scheme newly
introduced in May 2015.

the Admission Scheme for the Second Generation of Chinese Hong Kong
Permanent Residents (ASSG) was introduced in May 2015 as a pilot
scheme to attract the second generation of Chinese Hong Kong permanent
residents, aged 18 to 40, from overseas to return to Hong Kong.
Applicants must have a good educational background and are not
required to have secured an employment offer before entry. As at
December 2015, the ImmD had received 211 applications and approved
108 under the ASSG (Note 14);

(a)

Following the 2015 Policy Address:

study, with regard to overseas experience, the feasibility of drawing up a
talent list to attract, in a more effective and focused manner, high-quality
talent to support Hong Kong’s development as a diversified and high
value-added economy.

(e)

1.9

list clearly the factors to be considered when processing applications to
enter Hong Kong for investment under the GEP to attract more
entrepreneurs from overseas to develop their business in Hong Kong, and
suspend the CIES (see para. 1.6(f)); and

(d)

Introduction

to facilitate the entry of talent with an outstanding academic background
and those with international work experience, with effect from May 2015,
an additional 30 points under the GPT of the QMAS will be awarded to
graduates of renowned institutions recognised internationally and an
additional 15 points to applicants with not less than two years of graduate
or specialist level international work experience.

the consideration factors of the GEP Investment Stream have been
specified to include business plan, business turnover, financial resources,
investment sum, number of jobs created locally and introduction of new
technology or skills. Furthermore, the ImmD may favourably consider an
application from an applicant who wishes to establish or join a start-up
business supported by a government-backed programme; and

(a)

—
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—

Visa Control (Policies) Division. The Division formulates and reviews
policy and assessment procedures on visa matters and handles
petitions/appeals/judicial reviews relating to the Certificate of Entitlement
Scheme and visa control matters; and

1.11
The Visa and Policies Branch of the ImmD, headed by an Assistant
Director of Immigration, is responsible for formulating, reviewing and
implementing policies in respect of visas/permits and extension of stay. The Branch
has two divisions, each headed by a Principal Immigration Officer (see organisation
chart at Appendix C), namely:

Organisation of the ImmD

1.10
In his Policy Address of January 2016, the Chief Executive further said
that the Government proposed to make greater efforts to attract talent and planned to
set up a dedicated platform to provide employment information for the second
generation of Hong Kong migrants, Hong Kong students educated in overseas
tertiary institutions and overseas professionals.

(d)

(c)

granted a 6-year extension of stay. Furthermore, QMAS entrants under
the APT may be granted a stay of eight years upon entry instead of the
previous pattern of 1+2+2+3;

Introduction
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Visa Control (Operations) Division. The Division processes applications
for entry into Hong Kong for visit, employment, investment, training,
residence and study, applications for extension of stay from visitors and
temporary residents, and applications for Certificate of Entitlement to the
right of abode in Hong Kong.

Admission Schemes for investors (PART 3);

Admission Scheme for FDHs (PART 4);

other administrative issues (PART 5); and

way forward (PART 6).

(b)

(c)

(d)

(e)

—
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—

Audit has found room for improvement in the above areas and has made a number
of recommendations to address the issues.

Admission Schemes for talent, professionals and non-local graduates
(PART 2);

(a)

1.12
In October 2015, the Audit Commission (Audit) commenced a review to
examine the ImmD’s work on the administration of the eight Admission Schemes
mentioned in paragraph 1.6(a) to (h), focusing on:

Audit review

As at 31 December 2015, the Visa and Policies Branch had a strength of 538 staff,
comprising 396 disciplined staff and 142 civilian staff.

(b)

Introduction

—
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—

1.14
Audit would like to acknowledge with gratitude the assistance and full
cooperation of the staff of the ImmD during the course of the audit review.

Acknowledgement

1.13
The Secretary for Security welcomes and the Director of Immigration
agrees with the audit recommendations. The Secretary has said that the Security
Bureau will monitor the progress of the ImmD’s work closely to ensure that the
audit recommendations are implemented as far as possible.

General response from the Government
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administration of QMAS (paras. 2.20 to 2.30); and

administration of IANG (paras. 2.31 to 2.41).

(b)

(c)

—
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—

Note 16: Both the GEP Employment Stream and Investment Stream are not applicable to
nationals of Afghanistan, Cambodia, Cuba, the Democratic People’s Republic of
Korea, Laos, Nepal and Vietnam, and Chinese residents of the Mainland.

2.2
The objective of the GEP Employment Stream and the ASMTP is to
attract qualified talent and professionals to work in Hong Kong in order to meet local
manpower needs and enhance Hong Kong’s competitiveness in the global market.
Applicants should possess special skills, knowledge or experience of value to and
not readily available in Hong Kong (Note 16). The schemes are quota-free and
non-sector specific. The Employment and Visit Visas Section (EVV Section) of the
Visa Control (Operations) Division is responsible for processing entry applications
under the GEP and the Extension Section of the Division for extension-of-stay and
change-of-employment applications. As at December 2015, 38 staff in the EVV
Section and 26 staff in the Extension Section were deployed to administer the GEP
among other duties. For the ASMTP, the Quality Migrants and Mainland Residents
Section (QMMR Section) of the Division is responsible for processing entry,
extension-of-stay and change-of-employment applications. As at December 2015,
21 staff in the QMMR Section were deployed to administer the ASMTP.

Administration of GEP Employment Stream and ASMTP

administration of GEP Employment Stream and ASMTP (paras. 2.2 to
2.19);

(a)

2.1
This PART examines the admission of talent, professionals and non-local
graduates, focusing on:

PART 2: ADMISSION SCHEMES FOR TALENT,
PROFESSIONALS AND NON-LOCAL
GRADUATES

the remuneration package (including income, accommodation, medical
and other fringe benefits) is broadly commensurate with the prevailing
market level for professionals in Hong Kong.

(d)

—
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—

An analysis of the applications received and processed under the GEP Employment
Stream and the ASMTP from 2011 to 2015 is shown in Table 2.

the applicant has a confirmed employment offer and is employed in a job
relevant to his academic qualifications or work experience that cannot be
readily taken up by the local work force; and

there is a genuine job vacancy;

(b)
(c)

the applicant has a good education background, normally a first degree in
the relevant field, but in special circumstances, good technical
qualifications, proven professional abilities and/or relevant experience;

(a)

2.3
Apart from the normal immigration requirements (see Note 3 to
para. 1.6), an application may be favourably considered if:

Admission Schemes for talent, professionals and non-local graduates
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2011

32,015

Processed

9,260

Processed

10,304

1,303

10,228

981

1,230

10,963

819

831

9,313





















2015

17%

(4%)

240%

14%

15%

13%

(3%)

8%

14%

11%

—
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Remarks: The average approval rates (i.e. applications approved ÷ (applications
processed – cases closed) × 100%) from 2011 to 2015 were 95.7% and 91.7%
for the GEP Employment Stream and the ASMTP respectively.

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

963

Case closed
(Note)

896

8,017



34,721

1,439

1,821

31,461



2014

Note:

209

Rejected

8,105



31,145

1,311

1,764

28,070



2013

ImmD records

8,088

Approved

10,461

30,671

1,119

1,402

28,150

30,769

2012

Number of applications

Source:



Received

ASMTP

1,094

Case closed
(Note)

857

30,064

Approved

Rejected



Received

GEP Employment Stream

Application

Percentage
increase/
(decrease)
from 2011
to 2015

Analysis of applications under GEP Employment Stream and ASMTP
(2011 to 2015)

Table 2

Admission Schemes for talent, professionals and non-local graduates

for the ASMTP, 1,055 applications (7% of 15,663 approved applications)
had taken more than 90 days to process (averaging 130 days).

for the GEP, 665 (1% of 53,694 approved applications) had taken more
than 90 days to process (averaging 122 days); and

—
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—

Note 17: The analysis covered applications received from January 2014 to
September 2015 which were approved from January 2014 to December 2015.

2.5
Audit’s sample check of 30 approved GEP and ASMTP cases with
processing time longer than 90 days revealed that in 13 (43%) cases, there were
delays on the part of the ImmD in requesting additional supporting documents. For
example, in one case, the case officer requested additional information (such as
details of the job duties) from the sponsoring company (i.e. the employer) on
24 April 2014 (about one month after receipt of the application on 21 March 2014).
While not all of the requested information was received on 22 May 2014, the case
officer only requested the outstanding and further information on 29 October 2014
(i.e. 5 months later). The reply was received on 11 November 2014 and the
application was approved on 27 November 2014. In Audit’s view, there is a need to
monitor GEP and ASMTP applications with long processing time to ensure the
timely admission of talent and professionals to meet local manpower needs.

(b)

(a)

2.4
According to the ImmD Guidebook to applicants, it normally takes
four weeks to process visa/entry permit applications for employment upon receipt of
all required documents. The ImmD set the targets for processing entry visas and
permits for employment and for processing entry permits under the ASMTP “within
four weeks (upon receipt of all supporting documents) for 90% of the applications”
in the COR. For the purpose of reporting the achievement of the processing time
targets, the period between the time of receipt of applications and that of all
supporting documents would not be counted. The targets were achieved from 2011
to 2015 for 96.1% to 98.9% of the applications. Audit noted that for applications
without all supporting documents available at the time of submission, the actual
processing time counting from the receipt of applications could, in some cases, take
more than four weeks. Audit analysis of the actual processing time of approved
applications from the receipt of the applications from January 2014 to
September 2015 (Note 17) revealed that:

Need to monitor GEP and ASMTP applications
with long processing time

Admission Schemes for talent, professionals and non-local graduates
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(a)

17

—

the GEP guidelines issued by the EVV Section did not contain the
same declaration or proof of local recruitment requirement as the
ASMTP guidelines. As the eligibility criteria for both the GEP
and the ASMTP schemes are the same, Audit considers that the
ImmD should issue guidelines to ensure that the assessments of
local availability for GEP applications are carried out in a manner
consistent with that of ASMTP applications; and

(ii)

—

the QMMR Section’s ASMTP guidelines specified that the
sponsoring companies should be required to provide a declaration
that genuine local recruitment efforts had been made but without
success and such proof would be sought if necessary. However,
Audit’s sample check of 20 approved ASMTP applications (for
which the required information was not available) revealed that in
seven cases, the case officers concerned had not requested proofs
of local recruitment. There was no documentation on the reasons
why the declaration or relevant proof was not obtained; and

(i)

Local availability. The common application form used for the GEP and
the ASMTP requires a sponsoring company to provide justifications for
employing an applicant and the reasons why the post cannot be filled by
the locals. According to the ImmD’s departmental guidelines, supporting
documents for proof of local recruitment will normally be exempted but
the Sections responsible for processing applications would issue
operational instructions as appropriate. Audit noted that:

2.6
As reflected in Table 2, the average approval rates for the GEP
Employment Stream and the ASMTP during 2011 to 2015 were 95.7% and 91.7%
respectively. The number of applications processed also increased by 13% from
32,015 in 2011 to 36,184 in 2015 for the GEP Employment Stream and by 17%
from 9,260 in 2011 to 10,861 in 2015 for the ASMTP. According to the ImmD, in
processing the GEP and ASMTP applications, the case officers should consider
availability of local employees and market level of remuneration to ascertain
whether the applicants meet the criteria stated in paragraph 2.3(c) and (d). Audit’s
examination of approved GEP and ASMTP cases revealed room for enhancement in
the assessment of local availability and remuneration:

Need to provide more guidelines
on the assessment of local availability and remuneration

Admission Schemes for talent, professionals and non-local graduates
(b)
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—

according to the C&SD, the average monthly salaries of
Accounting/Finance Managers during 2010 to 2015 ranged from
$40,500 to $71,900. According to one of the ImmD’s specified
employment websites, the average monthly salaries during the
same period ranged from $34,861 to $44,261. According to
another employment website specified by the ImmD, as at
February 2016, the median monthly salary of Accounting
Managers for the period from March 2015 to February 2016 was
$35,731. For Finance Managers, the median monthly salary

(ii)

—

according to the C&SD, the average monthly salaries of
Information Technology Managers during 2010 to 2015 ranged
from $35,100 to $60,700. According to one of the ImmD’s
specified employment websites, the average monthly salaries
during the same period ranged from $34,518 to $43,766.
According to another employment website specified by the ImmD,
as at February 2016, the median monthly salary of
Information Technology Managers for the period from
March 2015 to February 2016 was $41,282. However, 13 (25%)
of 51 Information Technology Manager positions approved had
monthly remunerations of below $30,000 (averaging $22,808).
No notations were made for the 13 cases on how the case officers
had satisfied themselves that the remunerations of the applicants
were commensurate with the market level;

(i)

Remuneration. According to the ImmD, case officers would make
reference to information including the salary statistics reports prepared by
the Census and Statistics Department (C&SD), salary survey reports
published by two specified employment websites and information
provided by relevant professional bodies in considering market level of
remuneration. However, such practices were not laid down in the
ImmD’s guidelines.
Audit reviewed 51 approved cases for the
Information Technology Manager position and 217 approved cases for the
Accounting/Finance Manager position during 2010 to 2015 (up to
September) and noted that the monthly remunerations of some applicants
were below the average/median monthly salaries published by the
information sources mentioned by the ImmD. However, the case officers
concerned had not documented the basis of accepting the remunerations as
commensurate with the market level for such cases. Details are as
follows:

Admission Schemes for talent, professionals and non-local graduates
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according to the ImmD, in all 69 (13 plus 56) cases, the case
officers concerned had considered that the applicants’
remunerations were commensurate with the market level but the
basis used in the assessments had not been documented.

—
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—

Note 19: The Centre is an administrative department directly under the Ministry of
Education of the Mainland. One of its functions is to engage in the researches
into the degree equivalency between China and foreign countries, and between
Mainland and Hong Kong, Macao and Taiwan.

Note 18: These include cases where the issuing institutes of the academic certificates are
not found in the education institute list provided by the Education Bureau or
cannot be verified by the Hong Kong Council for Accreditation of Academic and
Vocational Qualifications, or the authenticity of the academic certificates is in
doubt.

2.8
The GEP and ASMTP applicants are only required to submit photocopies
of their academic/professional qualifications and employment offers to support their
entry applications. According to ASMTP guidelines, in warranted cases (Note 18),
the applicants are required to apply for verification of their qualifications at the
China Academic Degrees and Graduate Education Development Centre (Note 19)

Need to improve the random check arrangements
in verifying applicants’ qualifications

2.7
In Audit’s view, the ImmD needs to issue guidelines setting out clearly
the required procedures for considering availability of local employees and market
level of remuneration to ensure that the Admission Schemes’ criteria are applied
consistently to all applications. The ImmD also needs to tighten control to ensure
that the laid-down guidelines on considering availability of local employees in
processing ASMTP applications are complied with at all times.

(iii)

during the same period was $47,772. However, 56 (26%) of the
217 Accounting/Finance Manager positions approved had monthly
remunerations of below $30,000 (averaging $22,322).
No
notations were made for the 56 cases on how the case officers had
satisfied themselves that the remunerations of the applicants were
commensurate with the market level; and

Admission Schemes for talent, professionals and non-local graduates

as for the GEP Scheme, Audit noted that the EVV Section had not issued
specific guidelines on verification of applicants’ qualifications and there
was no similar requirement on random checks as that of the ASMTP. In
response to Audit’s enquiry, the EVV Section said in February 2016 that
as a general and normal practice, case officers would require clarification
and verification of documents in case of doubt.

(b)

—
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2.10
Returnability requirement not met. According to the ImmD’s guidelines,
to ensure returnability of an applicant to his country of residence or citizenship, the
limit of stay granted is subject to validity of the applicant’s travel document. The
limit of stay will only be approved up to 7 days before the expiry date of the travel

Need to tighten control over approval on limit of stay

In Audit’s view, the ImmD needs to improve the random check arrangements in
verifying applicants’ qualification documents for both GEP and ASMTP
applications.

according to ASMTP guidelines, the case officers of the QMMR Section
should verify the applicants’ qualification documents and supervisors
should randomly select 5% of the potential approval cases for performing
the same verification procedures. In January 2016, Audit requested the
QMMR Section to provide evidence of the supervisors’ random checks
for review. In response, the QMMR Section said in February and March
2016 that case officers had conducted verification on the applicants’
qualifications in warranted cases with the documentation received scanned
and the applications checked and endorsed by supervisors in the computer
system. However, records of the 5% random checks had not been
maintained; and

(a)

2.9
Audit’s examination of the arrangements in verifying the GEP and
ASMTP applicants’ qualifications revealed the following issues:

and arrange for the verification results to be sent to the ImmD directly. Regarding
the authenticity of documents from the other professionals such as cooks, the
applicant may be required to apply to the relevant Notary offices for confirmation.

Admission Schemes for talent, professionals and non-local graduates
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the remaining 36 (40%) cases involved incorrect data recorded in the
computer system. For example, in some cases, although new travel
documents were subsequently provided by the applicants, the ImmD had
not updated the computer records or the data were not correctly input into
the system. According to the ImmD, as the expiry date of travel
document was not a mandatory data input field, the data captured in the
system might not be up-to-date.

(b)

—
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—

Note 21: Audit’s analysis excluded applications without records of travel document expiry
date in the computer system.

Note 20: The immigration requirement for ASMTP applicants is different. After an
ASMTP application is approved, the applicant should apply for an Exit-entry
Permit for Travelling to and from Hong Kong and Macao and an exit
endorsement from the Public Security Bureau Office. As the documents are not
available at the time of application, the returnability test will be carried out by
ImmD staff at the control point when the applicant arrives in Hong Kong.

In Audit’s view, the ImmD needs to remind its case officers to ensure that the
returnability requirement is met in granting approval on limit of stay. The ImmD
also needs to take measures to ensure that data maintained in the computer system
are accurate and up-to-date.

54 (60%) cases were related to the case officers’ oversight of the expiry
dates of the travel documents; and

(a)

2.11
Audit selected 90 such approved cases for further examination and noted
the following:

document for GEP entry cases (Note 20). An extension of stay will not normally be
granted beyond one month before the expiry date of the applicant’s travel document
for all GEP cases. For ASMTP cases, the extension of stay will not be normally
granted beyond one month (before 17 March 2014) and 7 days (since
17 March 2014) before the expiry date of the applicant’s travel document. Audit
analysed the ImmD’s computer records of the GEP cases and the ASMTP
extension-of-stay cases (see Note 20) from 2010 to 2015 (up to September) and
found that the approved limit of stay of 10,449 approved cases appeared to have
exceeded the stipulated requirements, accounting for about 3% of some
354,000 cases analysed (Note 21).

Admission Schemes for talent, professionals and non-local graduates

in 11 (37%) approved GEP cases, the sponsoring companies had not
provided the number of local and non-local staff in the application forms
or only provided incomplete (e.g. only the number of local staff was
provided) or outdated information. There was no evidence to show that

—
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Note 22: These involved an entry application and a change-of-employment application for
the GEP, and two change-of-employment applications for the ASMTP.

(a)

2.14
From 2010 to 2015 (up to September), there were 51,543 and
8,326 applications approved through intra-company transfer under the GEP and the
ASMTP. Audit’s sample check of 30 applications approved during the period
suggested that there were inadequacies in the ImmD’s vetting process, as follows:

2.13
According to ImmD guidelines, an employee at managerial or
professional level is allowed to enter Hong Kong for intra-company transfer
provided that he has worked with the company for not less than one year. In
addition to the requirement that the remuneration provided should be at market
level, the number of transferees sponsored by a company at any one time should
also be reasonable. In this regard, the company is required to state in the
application form the number of local and expatriate staff employed.

Need to tighten checking of applications
for intra-company transfer

2.12
Limit of stay granted beyond contract period. According to ImmD
guidelines, the initial duration of stay of successful non-top-tier applicants under the
GEP and the ASMTP is two years and the extension of stay pattern for them is
3+3 years or in accordance with the duration of the employment contract,
whichever is shorter. Audit’s sample check of 30 applications approved from 2010
to 2015 revealed that in four cases (Note 22), the limit of stay granted exceeded the
contract periods by 101 to 456 days (averaging 277 days). The ImmD needs to
remind its case officers to strictly follow the laid-down guidelines in approving limit
of stay.

Admission Schemes for talent, professionals and non-local graduates
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in 10 (33%) approved GEP cases, the applicants had worked for the
companies for less than one year (averaging 4 months) but the ImmD still
approved the applications.

they should stay in Hong Kong until the end of their limit of stay or
two weeks after termination of employment contract, whichever is earlier.

(b)

—

23

—

Note 23: According to the EVV Section, in 7 cases, although the relevant information had
not been provided by the sponsoring company in the GEP application forms, the
case officers had made reference to other application forms submitted by the
same company under the ASMTP and for training visas in assessing the GEP
applications.

2.16
Audit’s sample check of 20 GEP applications approved during 2010 to
2015 involving foreign cooks revealed that in 7 (35%) cases, the special conditions
of stay for foreign cooks were not imposed. Audit also noted that the special
conditions of stay for foreign cooks were not applied to cooks under the ASMTP.

they should work for a specific employer and that change of employer is
not permitted; and

(a)

2.15
It is the ImmD’s policy to tighten control of the conditions of stay of
foreign cooks employed by local restaurants under the GEP. According to the
guidelines, special conditions of stay should be imposed on foreign cooks by the
Section Head (Chief Immigration Officer), namely:

Need to ensure compliance with requirement
on special conditions of stay of foreign cooks

The ImmD needs to remind case officers to strictly follow the laid-down guidelines
in checking applications for intra-company transfer.

(b)

the ImmD had requested the relevant information from the companies
concerned and assessed the reasonableness of the local and expatriate staff
mix (Note 23); and

Admission Schemes for talent, professionals and non-local graduates

documenting the justifications in cases where the laid-down
guidelines cannot be followed,

(iii)

—

24

—

and take measures to ensure relevant staff’s compliance with the
laid-down guidelines;

considering market level of remuneration in processing both
GEP and ASMTP applications; and

(ii)

considering availability of local employees in processing GEP
applications in line with those for ASMTP applications;

issue guidelines to set out clearly the required procedures for:

(b)
(i)

monitor GEP and ASMTP applications with long processing time to
ensure that case officers take prompt actions on requesting and
following up additional information from applicants;

(a)

2.18
Audit has recommended that the Director of Immigration should, in
administering the GEP and the ASMTP:

Audit recommendations

2.17
Apart from foreign cooks, there were no laid-down guidelines on whether
special conditions should also apply to other types of catering professionals. Audit
noted that there were inconsistencies in imposing special conditions of stay by case
officers. For example, special conditions of stay were imposed in some cases on
bakers, chef trainers and mixologists but not others. In Audit’s view, the ImmD
needs to review the consistency of the practices of imposing special conditions of
stay on cooks and catering professionals.

Admission Schemes for talent, professionals and non-local graduates
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(a)

—

25

—

has stepped up monitoring of cases with prolonged processing time. Case
officers have been reminded to adhere to the laid-down guidelines in
processing the GEP and the ASMTP applications; and

2.19
The Director of Immigration agrees with the audit recommendations. He
has said that the ImmD:

Response from the Government

review the consistency of the practices of imposing special conditions
of stay on cooks and professionals in the catering industry.

ensure that special conditions of stay for foreign cooks under
the GEP are imposed in accordance with the ImmD’s policy;

(iv)

(f)

strictly follow the laid-down guidelines in checking applications
for intra-company transfer; and

(iii)

take measures to ensure that the data maintained in the computer
system for processing GEP/ASMTP applications are accurate and
up-to-date; and

strictly follow the laid-down guidelines in approving limit of
stay in accordance with duration of the employment contracts
where applicable;

(ii)

(e)

ensure that the returnability requirement is met in approving
the limit of stay;

remind case officers to:

(d)

(i)

improve the random check arrangements in verifying applicants’
qualification documents for GEP and ASMTP applications;

(c)

Admission Schemes for talent, professionals and non-local graduates

the imposition of special conditions of stay on cooks and
professionals in the catering industry,

the alignment of the assessment procedures for local availability as
well as remuneration in processing both the GEP and the ASMTP
applications; and

and take appropriate follow-up measures based on the review results.

(ii)

(i)

will conduct reviews on:

—

26

—

Note 24: Of the 3,305 quotas allotted, 3,042 quotas were allotted under the GPT and
263 quotas under the APT (see para. 2.22).

2.20
The QMAS aims to attract highly skilled or talented persons to settle in
Hong Kong (see para. 1.6(c)). The Scheme is promoted to interested persons
through the Government’s Economic and Trade Offices in overseas countries and in
the Mainland, and the website of the ImmD. It is a quota-based scheme (currently
1,000 persons per year) operated on a points-based system. Since its inception in
June 2006 to December 2015, 3,305 applicants (Note 24) were successfully allotted
a quota (averaging 348 per year). Table 3 shows that from 2011 to 2015, while the
number of annual applications received had increased by 9% from 1,674 to 1,829,
the number of annual applications approved dropped by 18% from 292 to 240.

Administration of QMAS

(b)

Admission Schemes for talent, professionals and non-local graduates
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1,466

Processed

1,575

720

1,744

710

736

2,557

1,335

884

338

1,849

820

789

240



2015

26%

17%

68%

(18%)

9%

—

27

—

2.22
A QMAS applicant meeting the normal immigration requirements
(see Note 3 to para. 1.6) will be assessed by one of the two points-based tests
(see para. 1.6(c)) according to his choice:

Selection mechanism

2.21
The QMMR Section is also responsible for administering the QMAS. As
at December 2015, 19 staff in the QMMR Section were deployed to administer the
QMAS.

Remarks: The average approval rate (i.e. applications approved ÷ (applications
processed – cases closed) × 100%) from 2011 to 2015 was 28.9%.

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

703

Case closed
(Note)

604

298



2014

Note:

471

Rejected

251



2013

ImmD records

292

Approved



2012

Percentage
increase/
(decrease)
from 2011
to 2015

Source:



2011

Received

Application

Number of applications

Analysis of applications under QMAS
(2011 to 2015)

Table 3
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APT. Under the APT, an applicant can score either 0 or 195 points
depending on whether he can meet the criteria for achievement
(e.g. Olympic medal, Nobel Prize or lifetime achievement award from
industry).

GPT.
The GPT uses five point-scoring factors (i.e. age,
academic/professional qualifications, work experience, language
proficiency and family background — Note 25) to assess the points which
an applicant can score. The prevailing pass point is 80 (Note 26) out of a
possible 195 points; and

International exposure.
The applicant has valuable international
exposure that is regarded as a plus by his sector;

Education. The awarding institution is one that is representative of its
field of study;

—

28

—

Note 27: The four Panels, each comprises five to six members of different sectors, are
responsible for assessing applications of their respective sectors, including:
(a) manufacturing, architecture, surveying, engineering and construction, and
information technology and telecommunications sectors; (b) financial and
accounting services, legal services, logistics and transportation, and commerce
and trade sectors; (c) broadcasting and entertainment, catering and tourism, arts
and culture, and sports sectors; and (d) business support and human resources,
academic research and education, human health and veterinary services and
others sectors.

Note 26: The QMAS aims to cast the net wider for talent from places all over the world
and expand the pool of candidates for selection. With a pass point set at 80,
young talent with strong academic background (e.g. a doctorate degree) but with
less work experience may also be selected.

Note 25: The maximum points for each factor are: age (30), academic/professional
qualifications (70), work experience (55), language proficiency (20) and family
background (20).

(b)

(a)

2.23
Each application attaining the pass point will be further assessed on its
individual merits by one of the four Panels (Note 27) of the Advisory Committee on
Admission of Quality Migrants and Professionals (the Committee ² see Note 5 to
para. 1.6(c)) for approval based on the following factors:

(b)

(a)

Admission Schemes for talent, professionals and non-local graduates
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Career track record/professional training. The career track record and
other professional training of the applicant are likely to bring contribution
to Hong Kong; and

Future plan. The applicant has a concrete and feasible plan which is
relevant to his past experience.

(d)

(e)

the Panels used a standard pre-printed form called “comments sheet” to
record their assessments on the applications in the selection exercises
(i.e. by making a tick mark against the list of choices under the comments
and justifications columns (Note 29)). General comments made in the
selection exercises were also recorded in the minutes of meetings.

(b)

—

29

—

Note 29: There are four choices under the comments column (viz. exceptional, highly
recommended, recommended and marginal) and six choices under the
justification columns (i.e. the five factors mentioned in para. 2.23 and others).

Note 28: If an applicant possesses specific or unique profile (e.g. having a doctorate
degree) but his application is not recommended by a Panel, the Committee will
review his application.

the Committee recorded in the minutes of meetings details of the
deliberations in the selection exercises and justifications for allotting or
not allotting a quota to an applicant; and

(a)

2.24
Audit examined the records of 55 GPT selection exercises conducted by
the Committee (11 exercises) and its Panels (44 exercises) from January 2013 to
September 2015. Audit found that:

Need to document justifications
for recommending or rejecting GPT applications

Applications that require further deliberation and review (Note 28) will be discussed
at the Committee for making decisions. A successful applicant is required to attend
an interview in which the authenticity of his documents is verified.

Language skills. The applicant possesses language skills other than
Chinese/English that are needed by his sector;

(c)

Admission Schemes for talent, professionals and non-local graduates

—

30

—

2.28
Audit noted that from January 2010 to September 2015, 713 applicants
had submitted applications for two to four times each (totalling 1,500 representing
14% of all 10,574 applications received in the period) but only 151 (21%) of them
were successfully allocated a quota under the QMAS. The large number of repeat
applications suggests that the applicants might be unclear about the targeted talent
requirements. In pursuance of the Chief Executive 2015 Policy Address, the
Labour and Welfare Bureau (LWB) is now considering the feasibility of drawing up
a talent list to attract high quality talent to support Hong Kong’s development
(see para. 1.8(e)). In Audit’s view, the ImmD needs to closely liaise with the LWB
for incorporating the talent list into the QMAS once it is available so that
prospective applicants are better informed before deciding whether they should
submit an application.

2.27
From 2011 to 2015, the number of rejected QMAS applications had
increased by 68% from 471 in 2011 to 789 in 2015 (see Table 3 in para. 2.20). In
response to Audit’s enquiry in February 2016, the ImmD said that the Committee
would consider the socio-economic needs of Hong Kong, the sectoral mix of
candidates and other relevant factors (see para. 2.23) before making
recommendation to the Director of Immigration on allocating quota in each selection
exercise.

Need to incorporate a talent list for the QMAS

2.26
In Audit’s view, proper documentation of the justifications for
recommending or rejecting QMAS applications is important to support
accountability and ensure consistency in assessing applications in future selection
exercises. The ImmD needs to remind the Panels to record their justifications in
this regard.

2.25
Audit also found that in three selection exercises of some 750 GPT
applications, the Panels had not provided any justifications for recommending
eight applications and assessing two other applications as “marginal” either by
checking against the appropriate boxes in the comments sheets or stating the
justifications in the minutes of meetings.

Admission Schemes for talent, professionals and non-local graduates
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closely liaise with the LWB to incorporate the talent list into the
QMAS once it is available so that prospective applicants are better
informed before deciding whether they should submit an application.

(b)

—

31

—

Note 30: The IANG is not applicable to nationals of Afghanistan, Cambodia, Cuba, the
Democratic People’s Republic of Korea, Laos, Nepal and Vietnam.

2.31
The IANG aims to attract foreign and Mainland students (Note 30) who
have obtained a degree or higher qualification in a full-time and locally-accredited
local programme to stay/return and work in Hong Kong so as to strengthen its
human capital and enhance its attractiveness to non-local students (see para. 1.6(d)).
A non-local fresh graduate who wishes to apply for the IANG needs to submit an
application within six months after the date of his graduation. He is not required to
have an offer of employment upon application. On the other hand, a non-local
graduate who wishes to return to work in Hong Kong beyond six months after his
graduation is required to secure an offer of employment upon application.

Administration of IANG

2.30
The Director of Immigration agrees with the audit recommendations.
He has said that the ImmD will follow up the audit recommendations in
paragraph 2.29(a) and (b) with the Panels of the QMAS and the LWB respectively.

Response from the Government

remind the Panels of the QMAS to record their justifications for
recommending or rejecting an application in the GPT selection
exercise; and

Audit has recommended that the Director of Immigration should:

(a)

2.29

Audit recommendations

Admission Schemes for talent, professionals and non-local graduates

—

32

—

Note 31: According to the ImmD, staff in the QMMR Section are flexibly deployed to cope
with upsurges in workload among different units in the Section.

2.33
The QMMR Section is responsible for administering the IANG. As at
December 2015, five staff in the Section were deployed to process the IANG
applications (Note 31). As indicated in Table 4, from 2011 to 2015, the number of
IANG approved applications had increased by 95% from 5,258 in 2011 to 10,269 in
2015 (i.e. an average increase of some 1,200 cases per year).

2.32
Upon approval of an IANG application, the applicant becomes an IANG
entrant and he may normally be granted 12 months’ stay. He is free to take up and
change employment without the need to seek prior approval from the Director of
Immigration. Upon application for extension of stay before expiry of his limit of
stay, he is required to have secured an offer of employment as in the case of a
returning graduate. Successful entrants will normally be permitted to stay in
Hong Kong in a pattern of 2+2+3 years.

Admission Schemes for talent, professionals and non-local graduates
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10,331

59

3

10,269

10,337

2015

95%

79%

—

95%

95%

(a)

—

33

—

case officers would check the application history of IANG applicants in
the APPLIES (see para. 1.6) to confirm their non-local student status; and

2.34
An IANG applicant/entrant is only required to submit photocopies of his
academic/professional qualification and employment offer to support his entry
application or extension-of-stay application. Unlike the QMAS (see para. 2.23), he
is not required to attend any interview when the original copies of his supporting
documents can be inspected. In response to Audit’s enquiry, the ImmD said in
February 2016 that:

Need to verify authenticity of supporting documents

Remarks: The average approval rate (i.e. application approved ÷ (applications
processed – cases closed) × 100%) from 2011 to 2015 was 99.9%.

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

10,442

64

3

10,375

10,444

2014

Note:

8,739

35

0

8,704

8,750

2013

ImmD records

6,791

35

0

6,756

6,803

2012

Percentage
increase
from 2011
to 2015

Source:

5,291

33

Case closed
(Note)

Processed

0

5,258

Approved

Rejected

5,313

2011

Received

Application

Number of applications

Analysis of applications under IANG
(2011 to 2015)

Table 4
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the case officers might request fresh graduates to provide original
transcripts of academic records, graduation certificates or supporting
letters from the degree awarding institutions if the cases warranted. For
returning graduates, since it was impracticable to request them to submit
original copies of their documents, the ImmD would check with the
respective degree awarding institutions in case of doubt.

34

—

the comments made by the case officers for recommending or rejecting an
application.

(b)

—

the academic/professional requirements of the applicants’ jobs as specified
by the employers in the employment contracts/application forms; and

(a)

2.36
For an entry application (by a returning graduate) or an application for
extension of stay (by a fresh/returning graduate), the IANG requires an
applicant/entrant to secure an employment offer which is at a level commonly taken
up by degree holders and the remuneration package is at market level. Audit
analysed the computer records of the approved IANG cases by remuneration levels
(for the period January 2010 to September 2015) and found that 442 of some
34,000 cases had monthly remunerations of $9,000 or below. Audit randomly
selected 30 of the 442 approved cases to examine:

Need to document factors considered in assessing
IANG applicants’ job qualification requirements

2.35
With the advances in information technologies (e.g. image processing
technology), there is a risk that bogus documents may be used to support IANG
applications.
Audit research on similar schemes administered by overseas
authorities reveals that the authenticity of supporting documents is verified by
different means (e.g. applicants are required to provide an original endorsement
letter from an education institution or to submit certified copies of original
documents). In Audit’s view, the ImmD needs to tighten the control over the
verification of the authenticity of supporting documents submitted by IANG
applicants (e.g. sample checking original documents or requesting confirmation
from relevant education institutions).

(b)
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the employers’ comments on the potential of the applicants/entrants; and

whether the remuneration packages offered were at market level.

(b)

(c)

—

35

—

2.39
According to the ImmD, in processing IANG applications, the case
officers needed to ascertain whether an IANG applicant/entrant could meet the
criteria of securing an employment offer of degree level with remuneration at
market level and would make reference to the latest graduate employment survey
reports of local universities, the remuneration packages offered by reputable
employers and recruitment advertisements in local media (e.g. newspapers and
recruitment journals). In this connection, Audit notes that the ImmD has not
established a database to maintain information on current market remuneration

Need to establish a database of current market remuneration package

However, there was no documentation that these factors had been considered by the
case officers in the cases reviewed by Audit. Audit considers that the ImmD needs
to remind case officers to document all the factors considered in assessing the
applicants’ job qualification requirements.

whether the applicants/entrants possessed the qualification/experience
which suited the job requirements;

(a)

2.38
Upon Audit’s enquiry in February 2016, the ImmD said that in processing
the applications, the case officers concerned had considered the following factors:

2.37
Audit’s examination revealed that the case officers’ written comments on
the academic/professional qualification requirements of the applicants’ jobs did not
always tally with those specified by the employers. In 6 of the 30 approved cases
selected for audit examination, while the application forms/employment contracts
submitted by the employers specified that the jobs (e.g. account clerk) were open to
certificate holders/Form 5 graduates or above, the case officers concerned noted
down on file that the entry requirement was a bachelor degree and the job duties
were highly professional and technical in nature.

Admission Schemes for talent, professionals and non-local graduates

consider establishing a database of current market remuneration
package of young graduates employed in various industries to
facilitate case officers’ assessment of IANG applications.

remind case officers to document all the factors considered in
assessing IANG applicants’ job qualification requirements; and

tighten control over the verification of the authenticity of supporting
documents submitted by IANG applicants/entrants;

Audit has recommended that the Director of Immigration should:

—

will consider the feasibility of establishing a database as recommended in
paragraph 2.40(c).

(c)

36

has reminded case officers to document all factors considered in assessing
IANG applications; and

(b)

—

has stepped up the verification of the authenticity of supporting documents
submitted by IANG applicants/entrants;

(a)

2.41
The Director of Immigration agrees with the audit recommendations. He
has said that the ImmD:

Response from the Government

(c)

(b)

(a)

2.40

Audit recommendations

package of young graduates employed in various industries to facilitate case
officers’ reference. To improve the efficiency and effectiveness of the assessment
of IANG applications and subsequent reviews by supervisory staff, the ImmD needs
to consider establishing such a database.

Admission Schemes for talent, professionals and non-local graduates
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administration of CIES (paras. 3.15 to 3.25).

(b)

—

37

—

3.4
Entrepreneurs admitted under the GEP Investment Stream will normally
be granted an initial stay in Hong Kong for 24 months upon entry. They may apply
for extension of stay within four weeks before their limit of stay expires. Extension
of stay, if approved, will normally follow the 3+3 years pattern. An analysis of the
applications received and processed under the GEP Investment Stream from 2011 to
2015 is shown in Table 5.

3.3
Before the implementation of enhancement measures in May 2015
(see para. 1.9(c)), in assessing whether the applicant was in a position to make
substantial contribution to the economy of Hong Kong, factors such as nature of
business, mode of operations, financial and staffing situation of the company, and
financial situation of the applicant were considered. Currently, other factors
including business plan, business turnover, financial resources, investment sum,
number of jobs created locally and introduction of new technology or skills are also
considered.

3.2
Overseas, Taiwan and Macao persons who wish to enter/stay in
Hong Kong for investment as entrepreneurs (i.e. establishing or joining in a
business in Hong Kong) shall apply for admission under the GEP Investment Stream
(see para. 1.6(e)). The scheme is quota-free and non-sector specific. The EVV
Section is responsible for processing entry applications and the Extension Section
for extension-of-stay applications. An application may be favourably considered if,
apart from meeting the same conditions under the GEP Employment Stream
mentioned in paragraph 2.3(a), the applicant is in a position to make substantial
contribution to the economy of Hong Kong.

Administration of GEP Investment Stream

administration of GEP Investment Stream (paras. 3.2 to 3.14); and

This PART examines the admission of investors, focusing on:

(a)

3.1

PART 3: ADMISSION SCHEMES FOR INVESTORS

Application

659

863

199

578

93

270

364

69

90

205



2015

(44%)

(36%)

84%

(58%)

(48%)

—

38

—

3.5
In the COR, the ImmD has reported the performance for processing
visa/entry permit applications under the GEP Investment Stream together with that
for the GEP Employment Stream against the same performance target of processing
90% of the applications within four weeks (upon receipt of all supporting
documents — see para. 2.4). For the purpose of reporting the attainment of the
processing time target, the period between the time of receipt of applications and
that of all supporting documents would not be counted. Audit analysed the actual
processing time for approved GEP Investment Stream applications from the receipt

Need to improve the efficiency of processing applications

Remarks: The average approval rate (i.e. applications approved ÷ (applications
processed – cases closed) × 100%) from 2011 to 2015 was 66.7%.

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

650

Processed

99

354

215



2014

Note:

108

Case closed
(Note)

85

310



2013

Percentage
increase/
(decrease)
from 2011
to 2015

ImmD records

49

Rejected

475

718

2012

Number of applications

Source:

493



2011

Approved

Received

Table 5
Analysis of applications under GEP Investment Stream
(2011 to 2015)
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in 11 (79%) cases, tenancy agreements or supporting documents
on office set-up; and

in 6 (43%) cases, licences or certificates of a particular type of
business (e.g. financial institution licences issued by the Securities
and Futures Commission).

(ii)

(iii)

in 3 cases, upon receipt of additional documents from the applicants, the
case officers took over 30 days (averaging 73 days) to make further
information requests. In 5 cases, the time lapse between the receipt of all
supporting documents and granting the approval was over 30 days
(averaging 87 days). The ImmD needs to step up monitoring of the
processing time of applications to ensure that prompt actions are taken in
obtaining/following up any additional supporting documents from
applicants.

While these documents were frequently requested by case officers, they
were not included in the checklist of submission of documents in the
relevant guidebook for applicants. To enhance processing efficiency, the
ImmD needs to review the types of additional documents required for
processing and include them in the checklist so that the applicants can
submit such documents together with their applications at an early time;
and

in 13 (93%) cases, documents filed with the Companies Registry
(e.g. latest annual returns or incorporation forms);

(i)

in 14 cases, the case officers requested the following additional documents
from the applicants to facilitate processing:

—

39

—

Note 32: The analysis covered applications received from January 2014 to
September 2015 which were approved from January 2014 to December 2015.

(b)

(a)

3.6
Audit selected 15 cases with processing time exceeding 90 days for
examination and found that:

of applications from January 2014 to September 2015 (Note 32) and found that
193 (58%) of the 330 approved applications had taken more than 90 days with an
average processing time of 137 days.

Admission Schemes for investors

(a)

—

40

—

Source: Audit analysis of ImmD records

2.
The business review conducted in November 2014 revealed
that only one retail shop had been opened with one local staff
employed to operate the shop. However, the application for
extension-of-stay was approved without requiring a further business
review.

1.
The applicant stated in the entry application in
November 2013 that he planned to employ 9 local staff each for
setting up two retail shops and another 8 local staff for the wholesale
business. The application was approved with a condition that a
business review should be carried out.

Case 1

in four (27%) cases, while the applicants had not delivered the planned
scale of operation (e.g. setting up offices/recruiting local staff) as stated in
the entry applications, the case officers approved their extension-of-stay
applications without imposing the requirement of further business reviews
(see an example in Case 1); and

3.8
Audit examined a sample of 15 business review cases handled by the
Extension Section to identify areas where improvements can be made. Audit noted
the following issues:

3.7
The ImmD may approve an entry application on the condition that a
business review will be carried out upon the subsequent extension-of-stay
application in warranted cases (e.g. a newly established business). The review will
cover aspects such as office set-up, local recruitment and business performance.
For such a review, the ImmD will require the applicant to submit documents (such
as tenancy agreements) to support his application. Of the 1,148 entry applications
approved from January 2012 to September 2015, 157 (14%) were subject to
business reviews.

Need to improve business reviews
for extension-of-stay applications

Admission Schemes for investors
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Source: Audit analysis of ImmD records

3.
Upon Audit’s enquiry, the ImmD said that the applicant had
provided a staff list as a supporting document of employing local
employees. However, the staff list was prepared by the applicant’s
company and could not provide the same level of assurance as MPF
contribution records.

2.
While the applicant failed to provide MPF records for his
local employees in three subsequent business reviews conducted in
December 2013, September 2014 and October 2015, his
extension-of-stay application in October 2015 was approved without
requiring a further business review.

1.
When approving the entry application in September 2012, the
case officer stated on file that Mandatory Provident Fund (MPF)
contribution record for local staff employed should be examined in
the business review.

Case 2

in two (13%) cases, there was room for enhancement in obtaining reliable
supporting documents for business reviews (see an example in Case 2).

—
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3.10
Since May 2015, the ImmD has required a GEP entrepreneur applicant
for extension of stay to submit a supporting letter indicating his contribution to
Hong Kong. According to ImmD guidebook for applicants, the supporting letter

Need to obtain the stipulated supporting letters
in processing extension-of-stay applications

3.9
Business reviews are important to ascertain whether the entrants under the
GEP Investment Stream have delivered the planned scale of operation as stated in
the entry applications. In Audit’s view, the ImmD needs to remind case officers to
ascertain that the GEP entrepreneur entrants have done so (including obtaining
reliable proof in warranted cases) before approving their extension-of-stay
applications. For doubtful cases, the approval should be granted subject to further
business reviews.

(b)

Admission Schemes for investors

in 9 (30%) applications, the supporting letters submitted did not contain
all the required information or the contribution made was not clearly
stated. For example, in 5 (56%) of the 9 applications, the numbers of
posts to be created for local employees in the coming three years were not
stated in the supporting letters. In another case, the required information
was not stated in exact terms in the supporting letter, i.e. the applicant
had invested millions of dollars in Hong Kong, and the company had
employed some full-time and part-time staff and would employ at least
two full-time staff.

(b)

—
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3.12
Since May 2015, the ImmD has required case officers to input GEP
entrepreneur entrants’ business information (such as business sector, amount of
capital invested and to be invested in the coming three years, and number of posts
created for local employees and those to be created in the coming three years) into
the computer system for statistical analysis of their contribution to the economy of

Need to maintain statistics on GEP entrepreneur entrants’
contribution to Hong Kong’s economy

3.11
In Audit’s view, the ImmD needs to take measures to ensure that the
stipulated supporting letters with all the required information are always obtained
for processing extension-of-stay applications. Given that the supporting letters are
prepared by the applicants’ companies, the ImmD also needs to obtain proof on their
claimed contributions in warranted cases.

in 15 (50%) applications, the applicants concerned provided information
in accordance with the pre-May 2015 requirements (i.e. the office
positions held by the applicants and remunerations received) instead of the
stipulated supporting letters on their contribution to the economy of Hong
Kong; and

(a)

should include information on the applicants’ business, such as the amount of capital
invested and to be invested in the coming three years, the number of posts created
for local employees with post titles and those to be created in the coming
three years. Audit examined a sample of 30 approved extension-of-stay cases (with
applications submitted after May 2015) and found that the stipulated information on
the applicants’ contribution to the economy of Hong Kong was not always obtained
by the case officers. Details are as follows:

Admission Schemes for investors
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take measures to ensure that the stipulated supporting letters with all
the required information are always obtained for processing
extension-of-stay applications;

obtain proof on the GEP entrepreneur applicants’ claimed
contributions to Hong Kong in warranted extension-of-stay cases; and

maintain computerised information on the GEP entrepreneur
entrants’ sustained contributions to the local economy.

(d)

(e)

(f)

—

remind case officers to ascertain that the GEP entrepreneur entrants
have delivered the planned scale of operation as stated in their entry
applications (including obtaining reliable proof in warranted cases)
before approving their extension-of-stay applications. For doubtful
cases, the approval should be granted subject to further business
reviews;

(c)

43

step up monitoring of the processing time of GEP entrepreneur
applications to ensure that prompt actions are taken in
obtaining/following up any additional supporting documents from
applicants;

(b)

—

include the types of supporting documents required for processing
GEP entrepreneur applications in the checklist of submission of
documents in the relevant guidebook for applicants;

Audit has recommended that the Director of Immigration should:

(a)

3.13

Audit recommendations

Hong Kong in order to evaluate the effectiveness of the scheme. However, such
requirement only applies to entry and change-of-status applications but not for
extension-of-stay applications. In Audit’s view, the ImmD needs to maintain
computerised information on the GEP entrepreneur entrants’ sustained contribution
to the local economy since their admission to Hong Kong. Such computerised
information is useful for compiling statistics for evaluating the extent of achievement
of the GEP Scheme.

Admission Schemes for investors

will also explore the feasibility and cost-effectiveness of the enhancement
of the APPLIES having due regard to operational efficiency.

has stepped up monitoring of the processing time and reminded case
officers of guidelines and requirements for applications under the GEP
Investment Stream; and

—

44

—

3.15
The CIES was introduced in October 2003 to facilitate the entry for
residence by persons who make capital investment in permissable investment assets
but would not be engaged in the running of any business in Hong Kong.
Notwithstanding the suspension of the CIES since 15 January 2015, the ImmD is
continuing to process applications received before the suspension date
(see para. 1.6(f)). Table 6 shows the number of CIES applications received and
processed by the ImmD from 2011 to 2015. Approved applications have declined
by 35% from 4,187 in 2011 to 2,739 in 2015. The applications pending processing
as at December 2015 totalled 11,429 (see para. 3.18). According to the ImmD,
after suspension of the CIES, reinforcement staff have been redeployed back to
other fronts of the ImmD to cope with pressing operational needs. As at
December 2015, 33 staff were deployed to administer the CIES.

Administration of CIES

(b)

(a)

3.14
The Director of Immigration agrees with the audit recommendations. He
has said that the ImmD:

Response from the Government

Admission Schemes for investors
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Note 33: To streamline the application procedure as well as shortening the processing
time of application, with effect from 16 March 2009, an applicant may at his
own cost engage a Certified Public Accountant (Practising) to issue a report to
demonstrate that he has met the personal asset requirement.

3.16
A CIES applicant must have net assets of not less than $10 million
throughout the two years preceding his application (Note 33). Under the CIES, the
applicant must invest not less than $10 million in permissible investment assets
which include equities, debt securities, certificates of deposits, subordinated debts
and eligible collective investment schemes or a combination of these assets
(i.e. specified financial assets). He is also required to provide an undertaking to the

Remarks: The average approval rate (i.e. applications approved ÷ (applications
processed – cases closed) × 100%) from 2011 to 2015 was 99.9%.

Some 1,800 applications were received on 14 January 2015 when the
Government announced that the CIES would be suspended on the next day.

4,005

Note 2:

5,877

1,264

2

2,739

2,851
(Note 2)

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

4,380

1,012

10

4,855

6,083

2015

Note 1:

4,276

645

1

3,734

9,227

2014

ImmD records

4,463

Processed

471

1

3,804

6,508

2013

Number of applications

2012

Source:

274

Case closed
(Note 1)

2

4,187

Approved

Rejected

3,384

2011

Received

Application

Number of applications under CIES
(2011 to 2015)

Table 6
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suspected “back-to-back” arrangements where the applicant’s/entrant’s
holding of specified financial assets by borrowing or leveraging against
those assets.

transactions between parties not at arm’s length (e.g. associated persons
under the influence of the applicant/entrant); and

Approval-in-principle.
An approval-in-principle is granted if an
applicant can demonstrate that he has net assets/equity to which he is
absolutely beneficially entitled with a market value of not less than
$10 million net throughout the two years preceding the date he lodged his
application. A formal approval will be granted after the entrant furnishes
proof of his investments (within and thereafter throughout the period
beginning six months after approval-in-principle has been granted).

Formal approval. A formal approval is granted if an applicant has met
one of three specified investment requirements. For example, he has
invested permissible investment assets of not less than $10 million within
and thereafter throughout the period beginning six months before
submission of his application; or

—
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Note 34: If an applicant/entrant breaches any part of his undertaking to the Director of
Immigration, he and his dependants would not be allowed to stay in Hong Kong.
In addition, the applicant/entrant may be liable to a fine and to imprisonment on
conviction if: (a) there is a breach of any of the conditions of stay imposed; or
(b) he has made untruthful declaration or statement for the purpose of the
Scheme.

(b)

(a)

3.17
In processing an application, the ImmD may grant an applicant a formal
approval or an approval-in-principle, as follows:

(b)

(a)

ImmD that he agrees to abide by the Scheme Rules (Note 34). In essence, the
Scheme Rules prescribe that an applicant/entrant should not reduce his investment
commitment while he is permitted to stay in Hong Kong (see Appendix D). The
Scheme Rules also specify that the Director of Immigration is expected, for
example, to scrutinise closely:

Admission Schemes for investors
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Overall

10,084

14

71

3 to < 4

Ů4

1,629

2 to < 3

1,714
(17%)

5

1,345

9

25

1,179

127
1,213
(90%)
11,429

23

96

2,808

5,986

2,516

2,927
(26%)

Total

—
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Note 35: Upon completion of not less than seven years of continuous ordinary residence in
Hong Kong, the entrant and his dependants may apply for right of abode.

Source: Audit analysis of ImmD records



2,511

5,859

<1

with
approved-in-principle
pending processing
granted

1 to < 2

Time elapsed
since
submission
(Year)

Number of applications

Ageing analysis of outstanding CIES applications
(December 2015)

Table 7

3.18
Owing to an increase in the number of CIES applications over the years,
the number of CIES applications pending processing as at December 2015 was
11,429. An ageing analysis (see Table 7) revealed that in 10,084 applications where
approvals-in-principle/formal approvals have not been granted, 1,714 (17%) had
been submitted for two years or more. Apart from the 10,084 outstanding
applications, there were another 1,345 applications with approvals-in-principle
granted but still awaiting final approvals. In 1,213 (90%) of these 1,345 cases,
two years or more had elapsed since submission of applications.

An entrant who has obtained formal approval is permitted to stay in Hong Kong for
two years and may apply for an extension of stay every two years (Note 35). From
October 2003 to December 2015, some 28,200 CIES applications had been
approved and the total values of the investments made by CIES entrants at the times
when formal approvals were granted to them amounted to $244 billion
(see Appendix E).

Admission Schemes for investors

for 18 (60%) out of 20 cases which were closed after
approval-in-principle was granted, the case officers, on average, sent out
the first request for proof of investment 18 months after the stipulated
six-month period (see para. 3.17(b)).

(b)

—
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3.22
In light of Audit’s findings in paragraphs 3.20 and 3.21, the ImmD needs
to step up monitoring of the processing of CIES applications to ensure that prompt
follow-up actions are taken in obtaining additional information or ascertaining
whether the investment requirements have been met.

3.21
Audit’s examination of ten selected approved cases with processing time
longer than 10 months from some 7,000 approved CIES applications in 2014 and
2015 revealed that in two cases, the case officers took 49 and 60 months
respectively to grant final approvals. Audit found that the long processing time of
the two cases was partly attributable to the case officers’ belated actions. For
example, the case officers concerned had not reminded the applicants to submit the
required information (such as proof of investment) until 10 and 25 months
respectively after the submission deadlines.

for 10 (33%) cases which were closed before approval-in-principle was
granted, the case officers, on average, sent out the first request for further
information 11 months after receipt of applications; and

(a)

3.20
According to the ImmD, it has not made specific performance pledge for
the CIES because the procedures involved are more complicated and more
supporting documents are required. Audit selected 30 closed (i.e. no formal
approval granted) cases for examination and found that:

Need to step up monitoring of the processing of CIES applications

3.19
According to the ImmD, it will process CIES applications in
chronological sequence based on the dates of application submission. The ImmD
estimated that it might take two to three years to clear the backlog of applications.

Admission Schemes for investors
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in three of the ten cases, the entrants had breached the re-investment
requirement two to four times each despite warning letters issued by the
ImmD.

(b)

step up monitoring of the processing of CIES applications to ensure
that prompt follow-up actions are taken in obtaining additional
information or ascertaining whether the investment requirements
have been met; and

Audit has recommended that the Director of Immigration should:

—

49

—

Note 36: As at December 2015, the ImmD should ensure that some 24,800 approved
applicants/entrants from January 2009 to December 2015 meet the investment
requirement.

(a)

3.24

Audit recommendations

In Audit’s view, the ImmD needs to tighten control over breaches of Scheme Rules
to ensure that the CIES entrants meet the investment requirement (Note 36). Such
control actions may include timely issue of warning letters to the entrants and taking
more stringent actions against cases of repeated breaches after issue of warning
letters.

in all ten cases (nine discovered by the ImmD and one informed by a
financial intermediary), the ImmD only issued warning letters to the
entrants concerned a long time (averaging 525 days) after the breaches
had occurred; and

(a)

3.23
The Scheme Rules require a financial intermediary to notify the Director
of Immigration that the applicant/entrant has not re-invested within 14 days the
proceeds of sale of his scheme assets (see (d)(i) in Appendix D). Audit randomly
selected ten of some 300 cases of breaches of the requirements on re-investment
within 14 days for examination and found that:

Need to tighten control over breaches of CIES Scheme Rules

Admission Schemes for investors

timely issue of warning letters to the entrants concerned; and
taking more stringent actions against cases of repeated
breaches after issue of warning letters.

(i)
(ii)

tighten control over breaches of Scheme Rules of the CIES, including:

50

—

regarding Audit’s observations in paragraph 3.21, only a small number
(i.e. 25 (0.33%) of 7,600 cases) of all applications with formal approval
granted in 2014 and 2015 took more than 48 months to process.
Nevertheless, the ImmD would continue to stay alert and flexibly deploy
manpower resources to expedite the processing of CIES applications as
far as practicable.

(b)

—

the ImmD has reminded case officers to tighten monitoring of the
processing of CIES applications and to uphold the Scheme Rules; and

(a)

3.25
The Director of Immigration agrees with the audit recommendations. He
has said that:

Response from the Government

(b)

Admission Schemes for investors
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This PART examines the administration of the Admission Scheme for

—
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Note 37: The sponsor may also submit proof of assets of comparable amount (currently
$350,000) which is approximately the total sum of the income threshold of
$15,000 per month for the 24-month contract period.

4.2
Since early 1970s, the Government has allowed admission of FDHs to
perform full-time and live-in domestic duties in Hong Kong (see para. 1.6(g)). To
apply for admission, an FDH must have two-year relevant work experience and the
sponsor (i.e. the prospective employer) is a Hong Kong resident who is proved to be
financially capable of employing an FDH. At present, the sponsor must have a
household income of not less than $15,000 per month or assets of not less than
$350,000 (Note 37) to support the employment of an FDH for the whole two–year
contract period. From 2006 to 2015, 909,861 FDHs had been admitted under the
Scheme. As at December 2015, there were some 340,000 FDHs in Hong Kong.
Table 8 shows that the number of approved applications under the FDH Scheme had
decreased by 4% from 101,505 in 2011 to 97,936 in 2015.

Administration of Admission Scheme for FDHs

4.1
FDHs.

PART 4: ADMISSION SCHEME FOR
FOREIGN DOMESTIC HELPERS

98,838

102,273

3,624

713

97,936

105,590

2015

(3%)

(8%)

156%

(4%)

1%

—
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4.3
As at December 2015, 149 staff in the Foreign Domestic Helpers Section
(FDH Section) under the Visa Control (Operations) Division (see Appendix C) were
responsible for processing visa applications for FDHs.

Remarks: Of the total 492,139 approved applications from 2011 to 2015, the average
approval rate (i.e. applications approved ÷ (applications processed – cases
closed) × 100%) was 99.5%.

A case would be closed when the applicant withdrew his application or when the
application could not be processed (e.g. due to failure to provide required
information).

99,111

3,292

486

95,060

98,149

2014

Note:

106,796

3,519

535

95,057

99,132

2013

ImmD records

105,721

Processed

3,870

345

102,581

105,955

2012

Percentage
increase/
(decrease)
from 2011
to 2015

Source:

3,938

278

101,505

104,138

2011

Case closed
(Note)

Rejected

Approved

Received

Application

Number of applications

Analysis of applications under Admission Scheme for FDHs
(2011 to 2015)

Table 8
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there were over 340,000 FDHs in Hong Kong and many of them were
helping families with children and elders, including retirees who relied on
their other incomes (e.g. retirement benefits, contribution from their
children) or savings. In view of the ageing population and the anticipated
manpower shortage problem, the number of FDHs was likely to grow in
the coming years. The household income and asset thresholds formed
part of the Government’s FDH policy and should be considered cautiously
and holistically with a basket of socio-economic factors.

(b)

—
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Note 39: Following the reorganisation of the Government Secretariat with effect from
1 July 2007, the manpower portfolio under the Education and Manpower Bureau
was taken up by the LWB.

Note 38: The Working Group, comprising representatives from the then Education and
Manpower Bureau, the Labour Department and the ImmD (who were invited to
attend meetings involving immigration of FDHs), reviewed policies on FDHs.

the recommendation of the Working Group had not been pursued by the
then Education and Manpower Bureau (Note 39). The household income
and the asset thresholds were to ensure that employers had the means to
pay wages to the FDHs for the whole 24-month contractual period. There
was no indication so far that there was a deteriorating trend of wage
defaults involving FDHs and their employers, thereby warranting any
urgent need for a review of the income threshold; and

In March 2016, the Labour Department informed Audit that:

(a)

4.5

4.4
The household income threshold of $15,000 has been adopted since the
1970s. In 1994, the “four times Minimum Allowable Wage” was adopted as the
basis of determining the income threshold. In 2001, an inter-departmental Working
Group on Review of Policies relating to FDHs (Note 38) found that the income
threshold was unrealistically low on account of inflation over the years and therefore
recommended a review to be conducted shortly to reflect the wage index
movements, followed by regular reviews in future to reduce the possibility of
underpayment of wages for FDHs.

Need to review stipulated financial requirements

Admission Scheme for foreign domestic helpers
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Note 41: These records will be kept and taken into account by the ImmD in considering
future applications made by the FDH for visa or extension of stay.

Note 40: Owing to the adjustments in the Minimum Allowable Wage, the household
income threshold of $15,000 was lower than the “four times Minimum Allowable
Wage” level from December 1996 to January 1999 and from late
September 2012 onwards. Audit estimated that, in order to meet the “four times
Minimum Allowable Wage” level, the household income threshold for employing
an FDH in 2015 should be $16,840 (i.e. $4,210 × 4) instead of $15,000 and the
asset threshold should be about $400,000 (i.e. $16,840 × 24) instead of
$350,000.

4.7
The two-year Standard Employment Contract (see para. 1.6(g)) stated that
if a contract is terminated before its expiry, the employer and the FDH shall give
the Director of Immigration a notice (pre-mature termination (PMT) notification) in
writing within seven days of the date of termination (Note 41). From time to time,
there were media reports alleging that individual FDHs deliberately

Need to strengthen follow-up actions on suspected job-hoppers

4.6
Audit noted that, while the Minimum Allowable Wage of the FDHs had
increased five times in the past six years from $3,580 in 2010 to $4,210 in 2015
(Note 40), the household income and asset thresholds had remained unchanged since
the 1970s. As more than 14 years have elapsed since the inter-departmental
Working Group’s last review of the household income threshold, Audit considers
that the ImmD should liaise with the Labour Department to conduct a review on the
household income and the asset thresholds for employing FDHs, taking into
consideration the need to ensure sponsors’ financial capability and other
socio-economic factors.

As such, the Labour Department is of the view that any increase of the income and
asset thresholds must be considered carefully with due regard to the above and other
relevant factors.

Admission Scheme for foreign domestic helpers
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Phase 2. In June 2013, the ImmD established a Special Duty Team
(SDT — Note 45) within the FDH Section to further tighten the control.
From late June to August 2013, the identification criteria were enhanced
to cover FDHs who had two or more PMT records in 12 months
preceding their new visa applications. The SDT would proactively
contact the ex-employers of the suspected job-hoppers for a better
assessment of their new visa applications;

Phase 3. From September 2013 to November 2014, the identification
criteria were further enhanced to cover those FDHs who had two or more
PMT records in any 12 months within the two years preceding their new
visa applications; and

(b)

(c)

—
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Note 45: The SDT comprised one Senior Immigration Officer and two Immigration
Officers.

Note 44: As at June 2013, the FDH Section had identified some 1,000 FDHs as suspected
job-hoppers. Subsequently, some 3% of the identified applications were
rejected.

Note 43: The ImmD might reduce the period of stay of an FDH who used this means to
prolong the period of stay in Hong Kong for searching a new employer.

Note 42: The alleged incentives of an FDH are: (a) one-month salary in lieu of notice
from employer (in case of immediate termination); and (b) possibly money in lieu
of free passage for returning to her place of origin.

Phase 1. From June 2012 to June 2013, the FDH Section identified
entry-visa applications of FDHs with two or more PMT records within
six months preceding their new visa applications for further scrutiny of
their previous contract duration, termination reasons given by
ex-employers and other case facts (Note 44);

(a)

4.8
In response to the public concern, the FDH Section has taken the
following measures to strengthen control over FDH entry-visa applications to curb
possible abuses:

under-performed to cause their employers to terminate the contracts pre-maturely
(Note 42). On termination, instead of returning to their place of origin, the FDHs
took a short trip to Macao or the Mainland pending approval of their entry visa for a
new employment (Note 43).

Admission Scheme for foreign domestic helpers
Phase 4. A review by the ImmD found that the identification criteria
used in Phase 3 did not have a significant impact on identifying
job-hoppers and they had lengthened the processing time. The ImmD
decided to revert back to the identification criteria adopted in Phase 2
with effect from mid-December 2014 and formed a Special Screening
Unit (Note 46 ) in the SDT to speed up the identification process of
suspected job-hoppers.

reviewing the duration of service in previous contracts; and

(d)

—
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Note 46: The Special Screening Unit comprised one Immigration Officer and two Clerical
Assistants.

considering other relevant facts (e.g. whether the FDH had provided false
statements in previous applications).

arranging an interview with the FDHs concerned;

(c)

(e)

contacting ex-employers by telephone;

scrutinising the comments in the PMT notices/complaint letters;

(b)

(a)

4.9
Audit extracted from the ImmD’s computer system some 3,000 visa
applications from January to September 2015 of FDHs who had two or more PMT
records in 12 months preceding their applications, and randomly selected 30 cases
for examination. Audit noted that there were no guidelines setting out the key
procedures on processing visa applications with PMTs. Individual case officers of
the SDT had taken one or more of the following courses of actions:

Up to December 2015, the SDT had identified and processed 6,960 suspected
job-hopper cases and refused 606 (8.7%) of the pertinent visa applications. Besides,
745 cases (10.7%) were closed either because the applicants withdrew their
applications or the applications could not be processed (e.g. the required
information was not provided by the applicants).

(d)

Admission Scheme for foreign domestic helpers
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in Case 8, the case officer had only successfully contacted a family
member of one ex-employer who had made adverse comments on
the FDH’s performance. The case officer had not contacted the
other ex-employer after the first telephone call was unanswered;
and

in Case 9, the case officer had not contacted the two ex-employers
after the first telephone calls to them were unanswered.

(ii)

(iii)

—
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In one of the 30 cases examined by Audit (Case 10), the FDH had three PMT
records in 12 months preceding her visa application but the reasons for termination
of contract were not stated. The case officer successfully contacted the first
ex-employer who made some adverse comments on the FDH’s performance.
However, the visa application was approved without having successfully contacted
the other two ex-employers to ascertain the reasons for the premature termination of
contracts.

in Case 7, the case officer had only made one telephone call to
one ex-employer and gave up after the call was unanswered;

Cases 7 to 9. The three cases had been followed up by the SDT. Audit
noted that:

(b)

(i)

Cases 3 to 6. The four cases had been followed up by the individual units
of the FDH Section instead of the SDT. There was no documentary
evidence showing that the case officers had tried to contact any of the
ex-employers who had adverse comments on the applicant FDHs before
approving the visa applications; and

(a)

4.10
Audit’s examination of the 30 randomly selected cases also revealed that,
in eight cases, the ex-employers of the FDHs had made adverse comments on their
performance in the PMT notices/complaint letters. All eight visa applications had
been approved although in seven cases, not all the ex-employers had been contacted:

Admission Scheme for foreign domestic helpers
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4.12
Upon receipt of PMT notifications from employers/FDHs, the FDH
Section needs to expeditiously process such notifications and update the computer
records in order to facilitate early identification of suspected job-hoppers for further
actions. Audit’s analysis revealed that, while the monthly average number of
10,928 PMT notifications received in 2015 was the lowest in the past five years
from 2011 to 2015, the monthly average number of such notifications pending
processing had increased by 44% from 4,298 in 2011 to 6,202 in 2015 (see
Table 9). In this regard, the ImmD said that it had endeavoured to process the PMT
notifications and update the computer records timely. Subsequently, the number of
PMT notifications pending processing as at the year end of 2015 was 3,683, 57%
down from 8,471 in 2014. Audit notes the ImmD’s recent efforts and considers that
the ImmD should continue to expedite the processing of PMT notifications and
updating the computer records to support the SDT’s work in addressing the
job-hopping problem of FDHs.

Need to timely process PMT notifications
and update the computer records

4.11
While the ImmD had established the SDT to address the job-hopping
problem of FDHs, there were no laid-down procedures to guide case officers in
processing new applications with PMT records. Upon Audit’s enquiry, the ImmD
said in February 2016 that case officers had to process new applications with PMT
records on case-by-case merits by considering a wide array of factors including
contacting the ex-employers to gather further information on the past performance
of the FDHs (see para. 4.9). However, in view of the variation in the extent
of follow-up actions on new applications with PMT records mentioned in
paragraph 4.10 above, Audit considers that the ImmD needs to issue guidelines
setting out the key follow-up procedures to ensure consistency in processing such
applications. If there is an operational need for other units in the FDH Section to
handle new applications with PMT records, the ImmD also needs to ensure that the
unit case officers follow the same follow-up procedures.

Admission Scheme for foreign domestic helpers
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2011

11,326

4,298

5,462

Processed

Pending processing
(monthly average)

Pending processing
(year end)

2,316

3,768

12,965

8,471

7,000

11,765

12,278

2014

3,683

6,202

11,327

10,928

2015

A backlog of 6,400 PMT notifications were carried forward from December 2010
to January 2011.

5,423

5,308

13,150

12,706

2013

—
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—

Note 47: This restriction becomes one of the conditions of stay imposed on the FDHs.

4.13
Since January 2000, the Standard Employment Contract (see para. 1.6(g))
has prohibited FDHs from performing all sorts of driving duties to prevent
employers from employing FDHs to work as full-time chauffeurs (Note 47 ).
Nevertheless, individual employers who have genuine needs for their FDHs to
perform driving duties may apply to the ImmD for special permission. In a paper
submitted to the Legislative Council in May 2011, the ImmD explained that when
applying for special permission to perform driving duties, an employer should
provide full justifications that:

Need to tighten the vetting of applications for
FDHs performing driving duties

Note:

2012

13,147

Source: Audit analysis of ImmD records

11,249

(Note)

Received

PMT notification

Average number per month

Analysis of PMT notifications
(2011 to 2015)

Table 9

Admission Scheme for foreign domestic helpers

the driving duties are incidental thereto and arising therefrom. Details of
such driving duties should also be provided.

(b)

236
284

2014
2015

1,748

1,530

1,551

1,404

1,058

Renewal

Approved application

2,032

1,766

1,909

1,751

1,404

Total

4

8

4

3

4

Rejected

—
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Note 48: The actual number of FDHs permitted to carry out driving duties was more than
2,032 in 2015 because the permission would be valid for the contract period of
two years.

Source: ImmD records

358

347

2012
2013

346

New
2011

Year

Number of approved and rejected applications
for FDHs performing driving duties
(2011 to 2015)

Table 10

4.14
Audit noted that, while the number of FDHs in Hong Kong had increased
by 57% from 216,790 in 2000 to 340,380 in 2015, the total number of successful
applications for FDHs performing driving duties had increased by 125% from 903
to 2,032 (Note 48) during the same period. Table 10 shows the total number of
approved and rejected applications by the ImmD from 2011 to 2015.

his FDH has to perform any of the five broad categories of domestic
duties (i.e. household chores, cooking, looking after aged persons in the
household, baby-sitting and child-minding); and

(a)

Admission Scheme for foreign domestic helpers

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

taking other domestic helpers to and from market/groceries stores/laundry
stores;

taking pets to veterinarian/salon; and

taking elders/children to and from clinic.

(b)

(c)

(d)

—

61

—

4.16
ImmD guidelines do not require an FDH applicant for special permission
to perform driving duties to declare in the application form his previous driving
offence information. In this connection, Audit noted that in one case, an FDH was
allowed to perform driving duties for three consecutive employers notwithstanding
that there were adverse comments on his driving behaviour. In processing the
applications for FDHs to perform driving duties, the case officers did not require
the FDH to provide information on whether he had any driving-related convictions.
Audit considers that the ImmD needs to take improvement measures in this regard.

Need to require FDHs to declare driving offence records

There was no elaboration on why such travelling needs could only be met by an
FDH performing driving duties. Upon Audit’s enquiry, the ImmD said in
February 2016 that the case officers concerned had to consider, among others, the
location of the destinations and the individual needs of the household members when
assessing the applications concerned.
However, Audit could not find any
documentation on these factors having been considered by the case officers. As it is
the responsibility of the employers concerned to provide full justifications for
employing FDHs to perform driving duties, Audit considers that the ImmD needs to
tighten the vetting of such applications (such as requiring employers to demonstrate
their special needs for FDHs performing such duties).

taking children to and from schools;

(a)

4.15
Audit’s examination of the ImmD’s computer records of ten approved
applications revealed that the justifications provided in the application forms were
travelling needs for performing commonly required domestic duties, such as:

Admission Scheme for foreign domestic helpers

—
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—

FDHs to make a declaration to indicate whether they have any
driving-related convictions in and outside Hong Kong.

consider tightening the vetting of applications (including renewals) for
FDHs performing driving duties by requiring:

(e)

(ii)

continue to expedite the processing of PMT notifications and updating
the computer records; and

(d)

employers to provide full justifications for employing FDHs to
perform driving duties; and

remind case officers in the SDT and all other units in the FDH Section
to make greater efforts to contact the ex-employers of PMT cases,
especially those who have made adverse comments on the
performance of the applicant FDHs, for clarification before making
decisions on their new visa applications;

(c)

(i)

issue guidelines setting out the key follow-up procedures for all case
officers in the FDH Section to ensure consistency in processing new
visa applications with PMT records;

liaise with the Labour Department to conduct a review on the
household income and the asset thresholds for employing FDHs,
taking into consideration the need to ensure sponsors’ financial
capability and other socio-economic factors;

Audit has recommended that the Director of Immigration should:

(b)

(a)

4.17

Audit recommendations

Admission Scheme for foreign domestic helpers
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has expedited the processing of PMT notifications; and

will closely scrutinise applications for FDHs performing driving duties
and study the feasibility of requiring FDHs to make a declaration of
driving-related convictions.

(d)

(e)

—

has reminded case officers to follow up on adverse comments given by
FDHs’ ex-employers of PMT cases;

(c)

63

will issue guidelines on follow-up actions for FDH visa applications with
PMT records;

(b)

—

will liaise with the Labour Department for its review on the sponsors’
household income and the asset thresholds for employing FDHs;

(a)

4.18
The Director of Immigration agrees with the audit recommendations. He
has said that the ImmD:

Response from the Government

Admission Scheme for foreign domestic helpers

the public would be able to submit applications for most services by
electronic means and obtain services and the processing time could be
significantly shortened. The applicants could also check the progress of
the applications by electronic means;
the system would integrate standalone systems developed through end user
computing to provide better system support to process applications; and

(b)

(c)

—

64

—

Note 49: In May 2004, the Finance Committee approved funding of $337 million for
upgrading two computer systems, namely APPLIES and the Electronic Records
Programme. A cost breakdown of the two systems was not available.

case officer assessing applications and handling investigation cases would
work in a paperless environment supported by imaging facilities,
automatic tracking and case distribution functions, online processing
capability as well as expert system technology to facilitate decision
making and investigation;

(a)

5.2
All the entry and extension-of-stay applications under the various
Admission Schemes are processed with the aid of the computer system known as the
APPLIES. In the funding paper submitted to the Finance Committee of the
Legislative Council in May 2004 (Note 49), the Security Bureau said that, to cope
with increasing workload and continuous demand for service improvements, achieve
productivity improvement and provide necessary management information for better
decision making and resources planning, the ImmD had to enhance its computer
system. The APPLIES which was rolled out in December 2008 had the following
features:

Need to properly maintain computer records

Information system

5.1
This PART examines other administrative issues relating to the Admission
Schemes.

PART 5: OTHER ADMINISTRATIVE ISSUES
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the system would provide enhanced functionalities to investigation officers
including information analysis, data dissemination and operation support.

QMAS. Of some 3,600 approved extension-of-stay applications from
January 2010 to September 2015, the expiry dates of the travel documents
of 232 cases were not input;

IANG. Of some 34,000 computer records for the period January 2010 to
September 2015 captured by the APPLIES, some information was not
input into the APPLIES (e.g. name of the employers (67 cases), work
posts of the applicants/entrants (627 cases) and remuneration package of
the applicants/entrants (721 cases)); and

FDHs. Some of the contract renewal applications and PMT notifications
(see para. 4.12) received after late 2015 had not been scanned into the
computer system up to February 2016.

(b)

(c)

(d)

—
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A complete and reliable database will facilitate the ImmD to compile necessary
management information for better decision making and resources planning
(see para. 5.2). In Audit’s view, the ImmD needs to take measures to improve the
proper maintenance of computer records in the APPLIES.

GEP and ASMTP. While the monthly remunerations of GEP entry
applicants were input into the computer system for easy retrieval and
analysis purposes, there was no similar mandatory input requirement for
extension-of-stay applications. Besides, in 12 (40%) of the 30 GEP and
ASMTP entry applications examined by Audit, the monthly remuneration
information was incorrectly input into the system. For example, in
one case, an Information Technology Consultant’s monthly remuneration
in foreign currency equivalent to HK$29,760 was incorrectly input as
HK$64,500;

(a)

5.3
Audit’s examination of computer records of the Admission Schemes kept
in the APPLIES revealed inadequacies. For example:

The ImmD also expected that the APPLIES would render better support to various
Admission Schemes launched by the Government such as the ASMTP and the CIES.

(d)

Other administrative issues

—

the extent of checks was not specified in the relevant guidelines for the
ASMTP.

(c)

66

there was no specified supervisory-check requirement on entry-visa and
contract renewal applications in the FDH Section; and

(b)

—

the number of supervisory checks carried out was less than the stipulated
requirements. Besides, there was insufficient documentation on the
conduct of supervisory checks in the spot-check registers of the QMAS,
the IANG, the CIES and the SLS for certain periods (see some examples
in Appendix F);

(a)

5.6
The ImmD has put in place supervisory-check arrangements to provide
quality assurance on the decisions made by case officers in processing visa/permit
applications under various Admission Schemes. However, Audit’s examination of
the supervisory-check records for the period 2010 to 2015 has revealed the
following inadequacies in the present supervisory-check arrangements:

Need to improve supervisory-check arrangements

Supervisory checks

5.5
Besides, the computer records of FDHs in the APPLIES might not be
maintained in a way to facilitate easy retrieval of information for statistical analysis.
For example, there was no identifier for rejected applications for special permission
to undertake driving duties in the computer system. Audit considers that the ImmD
should explore the feasibility of enhancing the functions of the APPLIES to address
the above inadequacies.

5.4
Audit also notes that the QMMR Section needs to rely on a tailor-made
programme to supplement the APPLIES for the purpose of capturing data of QMAS
applicants for data analysis purpose. Audit considers that efforts should be exerted
to use the APPLIES to integrate standalone systems developed through end user
computing as stated in the 2004 Finance Committee Paper (see para. 5.2(c)).

Need to enhance the functions of APPLIES

Other administrative issues
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explore the feasibility of enhancing the functions of the APPLIES to
address the inadequacies mentioned in paragraphs 5.4 and 5.5;

(b)

—

67

—

Note 50: Since 2010, the ImmD had conducted two costing exercises in 2010 and 2012
respectively but it was agreed that no fee revision would be suggested.

take measures to ensure the proper maintenance of computer records
for the various Admission Schemes, taking into account the audit
findings mentioned in paragraph 5.3;

Audit has recommended that the Director of Immigration should:

(a)

5.9

Audit recommendations

5.8
In his 2013-14 Budget Speech, the Financial Secretary emphasised the
need to review fees and charges systematically for upholding the “user pays”
principle. Audit considers that the ImmD should review the need for improving the
cost-recovery rates of visas/entry permits and extension of stay and consider setting
a target recovery rate for such fees in the long run.

5.7
The ImmD charges a fee of $190 for visas, entry permits and extension of
stay under the various Admission Schemes (see Appendix A). The fee took effect
from February 2015 after a costing exercise completed by the ImmD in mid-2014,
which was eight years after the previous fee revision in June 2006 (Note 50 ).
Notwithstanding the fee increase by 19% from $160 to the current level of $190, the
cost-recovery rate of the current fee was only 26% in 2014.

Cost recovery of visas/entry permits
and extension of stay

Audit considers that the ImmD needs to enhance the supervisory-check
arrangements to provide sufficient monitoring and evaluation of the quality of
decisions made by case officers in processing visa/permit applications under various
Admission Schemes.

Other administrative issues

review the need for improving the cost-recovery rate of visas/entry
permits and extension of stay and consider setting a target
cost-recovery rate in the long run.

(d)

68

—

has reminded case officers to keep records of supervisory checks.

(c)

—

will explore the feasibility and cost-effectiveness of enhancing the
functions of the APPLIES having due regard to operational efficiency;
and

has reminded case officers of the importance of data accuracy;

(b)

(a)

5.10
The Director of Immigration agrees with the audit recommendations. He
has said that the ImmD:

Response from the Government

enhance the supervisory-check arrangements to provide sufficient
monitoring and evaluation of the quality of decisions made by case
officers in processing visa/permit applications under various
Admission Schemes; and

(c)

Other administrative issues
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—
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—

Note 51: The SCPP, chaired by the Chief Secretary for Administration, currently consists
of government officials as members, including the Secretary for Security and the
Director of Immigration.

As one of the strategies was “adopting a more proactive and targeted approach to
attract more outside talent to work and settle in Hong Kong”, the Chief Executive
also announced in his Policy Address that various enhancement measures should be
implemented (see para. 1.8(a) to (e)).

“To develop and nurture a population that will continuously
support and drive Hong Kong’s socio-economic development
as Asia’s world city, and to engender a socially inclusive and
cohesive society that allows individuals to realise their
potential, with a view to attaining quality life for all residents
and families.”

6.2
In his 2015 Policy Address, the Chief Executive adopted the five-pronged
strategy to deal with demographic challenges (i.e. ageing population and decline in
labour force) with a view to achieving the following population policy objective as
recommended by the SCPP (Note 51):

Proactive and targeted approach to attract talent

6.1
This PART explores the way forward for the administration of the GEP,
the ASMTP, the QMAS and the IANG.

PART 6: WAY FORWARD

keep in view the main social and economic challenges brought about by
the ageing population, refine existing policies and measures as necessary,
and coordinate cross-bureaux initiatives to ensure that the policy measures
remain relevant and effective to address the challenges.

oversee the implementation of new or improved measures formulated and
review the progress from time to time to ensure that such measures have
been followed through; and

—

70

—

Note 52: According to the 2015 Population Policy Report (see para. 1.8), many overseas
countries are proactively attracting talent through targeted immigration
programmes, such as the Shortage Occupation List in the United Kingdom and
the Skilled Occupation List in Australia.

(b)

(a)

6.4
According to the 2015 Population Policy Report (see para. 1.8),
importing talent and professionals is considered the most direct and effective means
to meet the huge demand for talent in the local market and to build up human capital
stock in Hong Kong. Hitherto, the role of the Government has been to facilitate the
local market to bring in talent, professionals, entrepreneurs and non-local graduates
through the GEP, the ASMTP, the QMAS and the IANG. With the adoption of a
more proactive and targeted approach to attract talent, the SCPP will, as indicated in
its terms of reference:

6.3
Following the 2015 Policy Address, the Government implemented various
enhancement measures (including the introduction of the ASSG, relaxation of stay
arrangements for GEP, ASMTP and QMAS entrants, specification of consideration
factors of the GEP Investment Stream and revision of the GPT of the QMAS — see
para. 1.9(a) to (d)). Up to January 2016, the Government had not announced the
study result on the feasibility of drawing up a talent list (Note 52) to attract, in a
more effective and focused manner, high-quality talent (see para. 1.8(e)).

Way forward
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the number of GEP and ASMTP entrants with breakdown by duration of
stay as at the end of December 2015. As indicated in Table 12, of the
71,986 GEP entrants and 16,234 ASMTP entrants who resided in
Hong Kong as at December 2015, 1,525 (2%) and 1,447 (9%) had stayed
in Hong Kong for seven years or more respectively.

(b)

—

71

—

Note 53: About half of the GEP and ASMTP entrants were engaged in short-term
employment of less than 12 months.

The above statistics are key indicators of the entrants’ willingness to work/stay in
Hong Kong. Audit noted that the ImmD had not periodically compiled such
statistics.

the number of entrants who had obtained right of abode for the
four Admission Schemes (in accordance with their status at the time of
application). As indicated in Table 11, from 2009 to 2015, a total of
32,274 entrants had obtained right of abode in Hong Kong, with an
increase of 306% from 1,804 in 2009 to 7,327 in 2015; and

(a)

6.6
Upon Audit’s requests in December 2015 and January 2016, the ImmD
provided Audit with the following statistics:

6.5
The objectives of the Admission Schemes are to attract talent,
professionals, entrepreneurs and non-local graduates to stay and work in Hong Kong
in order to meet local manpower needs and enhance Hong Kong’s competitiveness
in the global market. Under the population policy, these entrants will help support
and drive Hong Kong’s socio-economic development. Over the years, the ImmD
has approved a number of entrants under the GEP, the ASMTP (Note 53), the
QMAS and the IANG (who may apply for permanent residence after residing in
Hong Kong for not less than seven years — see para. 1.7).

Need to periodically compile key statistics for measuring
the effectiveness of the Admission Schemes

Way forward

Source:

Table 11

Total
ImmD records

4,494

2015

21,468

4,319

2014

3,831

2013

2,648

2011
2,706

1,939

2010

2012

1,531

GEP
2009

Year

—

72

—

3,400

905

693

647

440

406

179

130

ASMTP

401

186

118

50

24

11

6

6

QMAS

7,005

1,742

1,643

1,360

983

827

313

137

IANG

Number of entrants

Number of entrants having obtained right of abode
(2009 to 2015)

Way forward

32,274

7,327

6,773

5,888

4,153

3,892

2,437

1,804

Total

Copyright© 2017, Mr. Stephen D. Barnes, Hong Kong Visa Centre, The Profectional Company Limited and Kornerstone Limited. All Rights Reserved.

17,221

10,568

Three years to less
than five years

Five years to less
than seven years

ImmD records

71,986

100%

2%

15%

24%

34%

25%

%

16,234

1,447

2,123

3,368

4,703

4,593

Number

9%

13%

21%

29%

28%

%

100%

ASMTP

88,220

2,972

12,691

20,589

29,358

22,610

Number

Total

100%

3%

15%

23%

33%

26%

%

(a)

6.7

—

73

—

the statistics on the number of entrants who had obtained permanent
residence under the Admission Schemes and the number of entrants by
their duration of stay as shown in Tables 11 and 12 respectively could not
be generated from the computer system readily. As such, the ImmD
needed to engage manpower resources to manually retrieve a huge amount
of data from the computer system to compile such statistics; and

In response to Audit’s enquiry in January 2016, the ImmD said that:

Remarks: Figures refer to those who have a valid limit of stay in Hong Kong as GEP and
ASMTP entrants as at the end of December 2015. The above analysis excluded
those entrants who had obtained right of abode in Hong Kong (see Table 11).

Source:

Total

1,525

24,655

One year to less
than three years

Seven years or more

18,017

Number

GEP

Less than one year

Period for which
entrants had stayed
in Hong Kong

Number of GEP and ASMTP entrants
with breakdown by duration of stay
(December 2015)

Table 12

Way forward
the ImmD had therefore compiled such statistics on a need basis.

—

74

—

6.9
To meet changing social and economic needs of Hong Kong, the
Government has conducted reviews from time to time to evaluate the effectiveness
of the Admission Schemes in attracting and retaining outside talent to stay and work
in Hong Kong. As laid down in the best practice guide entitled “A User Guide to
Post Implementation Reviews” issued by the Efficiency Unit in February 2009,
conducting a post-implementation review is a good practice of modern day public
sector management. It helps bureaux and departments evaluate whether a
programme/project has achieved its intended objectives, review its performance and
capture learning points to improve the delivery and outputs of future
programmes/projects. In light of the introduction of various enhancement measures
under the Admission Schemes in 2015 (see para. 6.3), the ImmD needs to, in

Need to conduct reviews on the effectiveness of Admission Schemes

6.8
Analysis of entrants’ employment by trade and industry. Audit noted
that the ImmD had conducted analyses of entrants’ employment by trade and
industry sectors for the approved entry applications of the ASMTP and the QMAS.
Such analyses are useful to show whether the Admission Schemes are attracting the
types of talent and professionals that meet the local manpower needs. For the GEP
and the IANG, the ImmD has started to input employment sector data into the
computer system since September 2014 and end of October 2014 respectively.
Based on available data, the ImmD provided Audit with the analyses of entrants’
employment by trade and industry sectors for the GEP and the IANG. Details of
such analyses for the GEP, the ASMTP, the QMAS and the IANG are shown at
Appendices G to J. In Audit’s view, the ImmD needs to periodically analyse
entrants’ employment for the four Admission Schemes. Such analyses together with
the statistics on the number of entrants who had obtained right of abode or stayed in
Hong Kong for seven years or more are useful for the SCPP to review the progress
of the enhanced measures under the Admission Schemes (see para. 6.4(a)). Audit
considers that the ImmD needs to periodically provide such information for
reference by the SCPP.

In Audit’s view, the ImmD needs to enhance its computer system to periodically
generate these statistics for closely monitoring the effectiveness of the Admission
Schemes in attracting and retaining talent, professionals, entrepreneurs and
non-local graduates.

(b)

Way forward
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review the effectiveness of the Admission Schemes in attracting
and retaining outside talent to stay and work in Hong Kong,
taking on board the audit observations and recommendations
in this Audit Report.

(ii)

—

75

—

6.11
The Director of Immigration agrees with the audit recommendations. He
has said that while the Security Bureau/the ImmD will continue to monitor/review
the effectiveness of the various Admission Schemes, the ImmD will explore the
feasibility and cost-effectiveness of enhancement of the APPLIES having due regard
to operational efficiency.

Response from the Government

continue to monitor the implementation of the various
enhancement measures under the Admission Schemes
mentioned in paragraph 6.3; and

in consultation with the Secretary for Security:

(b)

(i)

enhance the computer system to periodically generate statistics for
monitoring the effectiveness of the GEP, the ASMTP, the QMAS and
the IANG in attracting and retaining talent, professionals,
entrepreneurs and non-local graduates for reference by the SCPP;
and

Audit has recommended that the Director of Immigration should:

(a)

6.10

Audit recommendations

consultation with the Security Bureau, continue to monitor the implementation of
such measures and review the effectiveness of the Schemes, taking on board the
audit observations and recommendations in this Audit Report.

Way forward

190

Entry permit valid for one entry

Note:

—

76

—

This includes changes of conditions of stay.

ImmD records

190

Extension of limit of stay (Note)

Source:

190

($)

Fee

Ordinary visa/entry permit

Item

Fees for visas, entry permits
and extension of limit of stay
(December 2015)

Appendix A
(paras. 1.5 and 5.7 refer)
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Target person

Mainland talent and
professionals

Mainland and overseas highly
skilled or talented persons

Non-local graduates

ASMTP

QMAS

IANG

Capital investment entrants

CIES

—
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—

Workers at technician level or
below in industries with
manpower shortage

SLS

Source: ImmD records

FDHs

FDH

Admission Scheme for importing FDHs and workers

Overseas, Taiwan and Macao
investors

GEP Investment
Stream

Admission Scheme for investors

Overseas, Taiwan and Macao
talent and professionals

GEP Employment
Stream

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Admission Scheme for talent, professionals and non-local graduates

Admission Scheme

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Eligibility
for right of
abode of
Eligibility
admitted for entry of
person
dependant

Eligibility for right of abode of admitted persons
and entry of their dependants under Admission Schemes

Appendix B
(para. 1.7 refers)

ImmD records

Other Visas and Permits
Section

Foreign Domestic
Helpers Section

Extension Section

Employment and Visit
Visas Section

Visa Control Sub-division (B)
(Assistant Principal
Immigration Officer)

Quality Migrants and
Mainland Residents
Section

Certificate of Entitlement
Section

Visa Control Sub-division (C)
(Assistant Principal
Immigration Officer)

Visa Control (Operations)
Division
(Principal Immigration Officer)

—

78

—

Remarks: In addition to administering the eight Admission Schemes covered in this Report, the Visa and
Policies Branch also provides assistance and/or processes applications for entry for visit, study
and training, and other admission schemes, such as One-way Permit Scheme and Certificate of
Entitlement Scheme.

Source:

Visa Control (Policies
and Appeal) Section

Visa Control Sub-division (A)
(Assistant Principal
Immigration Officer)

Visa Control (Policies)
Division
(Principal Immigration Officer)

Visa and Policies Branch
(Assistant Director)

Deputy Director of Immigration

Director of Immigration

Immigration Department:
Organisation chart (extract)
(31 December 2015)

Appendix C
(paras. 1.11 and 4.3 refer)
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79

—

within 14 working days the composition and the acquisition cost of the
designated account (i.e. annual statement) after each subsequent
anniversary of the grant of formal approval to the applicant/entrant.

(ii)

—

Source: ImmD records

within seven working days that the applicant/entrant has not re-invested
within 14 days the proceeds of sale or other realisation of investment
assets; and

(i)

Source: ImmD records

Subordinated debt

enter into an agreement with the financial intermediary for the management
and operation of the designated account. The agreement requires that, among
others, the financial intermediary shall notify the Director of Immigration in
writing:

Total

Note:

100%

0.1%

0.5%

16.1%

17.5%

23.0%

42.8%

—

80

—

Real estate has ceased to be permissible investment asset since October 2010.

243,547

2

1,440

Certificate of deposits

(d)

39,431

Debt securities

make a declaration to the Director of Immigration every 12 months that he is
the absolute beneficial owner of the investment assets in his designated
account; and

42,588

Real estate (Note)

(c)

55,906

104,180

Amount
($ million)

Eligible collective investment scheme

reinvest the entire proceeds from the sale of assets notwithstanding that he can
switch investments among permissible investment assets (portfolio maintenance
requirement). The applicant/entrant is not required to top-up the value of his
investment asset should its market value fall below $10 million;

(b)

Equities

transact only the permissible investment assets in designated account opened
with a single financial intermediary (the ring-fencing requirement);

Investment

Percentage
(%)

Appendix E
(para. 3.17 refers)

Investments made by CIES entrants
(October 2003 to December 2015)

(a)

The Scheme Rules provide that an applicant/entrant should:

Main provisions in the Scheme Rules of the CIES

Appendix D
(paras. 3.16 and
3.23 refer)
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requirements

by

Senior

Immigration

Architecture/surveying

Academic research and education

Employment sector

82
203

Telecommunications
Tourism

5% of approved applications

—

81

—

There was no record in spot-check register showing that
the required spot checks had been carried out in periods from
March 2012 to July 2012, September 2012 to April 2013, June 2013
to July 2013 and September 2013 to June 2015.

ImmD records

Total

10,750

1,206

34,403

5,365

2

657

172

7,115

224

335

512

1,341

4,942

1,341

3,790

718

15

3,973

138

3,763

2015

45,153

6,571

3

860

254

9,561

275

538

687

1,881

6,741

1,757

4,954

976

18

5,031

212

4,834

Total

—

82

—

Remarks: The analysis includes applications from both the Employment and Investment Streams.

Source:

Others

1

2,446

Recreation and sports

Supervisory-check requirements:

Traditional Chinese medicine

51

Audit findings:

203

175

Legal services

Medical and health services

540

1,799

416

1,164

258

3

1,058

74

1,071

2014
(Sept – Dec)

Number of approved applications

Information technology

Financial services

Engineering and construction

Commerce and trade

Catering industry

Biotechnology

Arts/culture

Appendix G
(para. 6.8 refers)

Analysis of approved GEP entry applications
by employment sectors
(September 2014 to December 2015)

Manufacturing industries

The guideline was outdated as the above duties were performed by
Senior Immigration Officers.

Audit findings:

4% of entry applications, 5% of extension-of-stay applications and
4% of original document verifications conducted by Immigration
Officers monthly

Supervisory-check
Officers:

The number of intra-company transfer entry cases approved by case
officers was not readily available from 2013 to 2015 (on average,
39 cases were checked monthly).
For extension-of-stay
applications, the supervisory-check requirement was not met in 26
of the 36 months from 2013 to 2015 (on average, 28 cases were
checked monthly).

Audit findings:

5% of the intra-company transfer entry applications and on
50 routine extension-of-stay applications approved by the case
officers monthly

Supervisory-check requirements:

Source: Audit analysis of ImmD records

SLS

QMAS

GEP

Examples of supervisory-check requirements and audit findings

Appendix F
(para. 5.6(a) refers)
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743

306

Commerce and trade

Engineering and construction

65

140

68

15

5

Medical and health services

Recreation and sports

Telecommunications

Tourism

Traditional Chinese medicine

Source: ImmD records

Total

98

Manufacturing industries

—

8,088

342

137

Legal services

Others

278

Information technology

1,167

96

Catering industry

Financial services

26

2,058

69

2,475

2011

Biotechnology

Arts/culture

Architecture/surveying

Academic research and education

Employment sector

83

—

8,105

235

9

18

73

128

61

59

89

308

973

450

966

46

18

1,987

58

2,627

2012

8,017

348

17

21

66

97

49

99

123

269

1,021

360

809

69

11

2,127

61

2,470

2013

9,313

539

6

27

41

140

64

49

101

371

1,239

496

784

55

9

2,827

80

2,485

2014

9,229

1,062

4

12

94

225

66

27

109

327

1,547

391

621

44

9

2,137

58

2,496

2015

Number of approved applications

Analysis of approved ASMTP entry applications
by employment sectors
(2011 to 2015)

Appendix H
(para. 6.8 refers)

42,752

2,526

41

93

342

730

305

332

559

1,553

5,947

2,003

3,923

310

73

11,136

326

12,553

Total

19

3

Others

251

5

12

19

9

14

50

4

48

7

0

7

10

36

23

7

2012

298

3

12

28

3

5

87

8

52

4

4

3

12

16

43

18

2013

338

0

15

20

8

13

111

2

60

10

0

5

22

34

29

9

2014

240

3

8

26

4

13

79

10

24

10

0

7

10

7

32

7

2015

Number of approved applications

1,419

14

63

114

35

55

381

26

254

50

6

30

63

118

159

51

Total

—

84

—

Remarks: The analysis is based on the trade and industry sectors that best represent the skills
possessed by successful QMAS applicants.

ImmD records

16

Sports

Source:

21

Manufacturing industries

292

11

Logistics and transportation

Total

10

54

2

70

Legal services

Information technology/
telecommunications

Human health and veterinary
services

Financial and accounting services

Commerce and trade

2

8

Business support and human
resources
Catering and tourism

9

Broadcasting and entertainment

25

32

Arts/culture

10

Architecture, surveying,
engineering and construction

2011

Academic research and education

Employment sector

Analysis of approved QMAS entry applications
by employment sectors
(2011 to 2015)

Appendix I
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6

7

8

4

1

5

Medical and health services

Recreation and sports

Telecommunications

Tourism

Traditional Chinese medicine

Others
9,906

234

9

53

304

91

123

132

244

661

3,014

724

1,795

71

86

388

168

1,809

2015

10,458

239

10

57

312

98

129

136

258

696

3,156

757

1,887

78

88

398

180

1,979

Total

—

85

—

Remarks: The analysis includes new applications from returning graduates and applications for
extension of stay from fresh and returning graduates.

ImmD records

4

Manufacturing industries

Source:

14

Legal services

552

35

Information technology

Total

142

Financial services

7

Catering industry

33

2

Biotechnology

Engineering and construction

10

Arts/culture

92

12

Architecture/surveying

Commerce and trade

170

2014
(Nov – Dec)

Academic research and education

Employment sector

Number of approved applications

Analysis of approved IANG applications by employment sectors
(November 2014 to December 2015)

Appendix J
(para. 6.8 refers)

Quality Migrants and Mainland Residents Section
Steering Committee on Population Policy
Special Duty Team
Supplementary Labour Scheme

QMMR Section
SCPP
SDT
SLS

—

Quality Migrant Admission Scheme

QMAS

86

Pre-mature termination

PMT

—

Mandatory Provident Fund

Labour and Welfare Bureau

Immigration Department

Immigration Arrangements for Non-local Graduates

General Points Test

General Employment Policy

Foreign Domestic Helpers Section

Foreign domestic helper

Employment and Visit Visas Section

Controlling Officer’s Report

Capital Investment Entrant Scheme

Census and Statistics Department

Audit Commission

MPF

LWB

ImmD

IANG

GPT

GEP

FDH Section

FDH

EVV Section

COR

CIES

C&SD

Audit

Admission Scheme for the Second Generation of Chinese

ASSG

Hong Kong Permanent Residents

Admission Scheme for Mainland Talents and Professionals

Achievement-based Points Test

Application and Investigation Easy System

ASMTP

APT

APPLIES

Acronyms and abbreviations

Appendix K

HONG KONG VISA
APPLICATION ROADMAP
PAGE 1

+852 3973 3897

www.hongkongvisahandbook.com
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APPLICATION ROADMAP
PAGE 2
CURRENT VISA STATUS?

CURRENT PERIOD OF STAY EXPIRY?

ASSESS

FAMILY ARRANGEMENTS?

PRIOR IMMIGRATION RECORD IN HONG KONG?

RATIONALE FOR WANTING TO STAY IN HONG KONG?

SPONSORSHIP?

VISA TYPE UNDER CONSIDERATION?

SUBMISSION APPROACH?

LINE(S) OF ARGUMENT

PREPARE

APPROVABILITY TEST CHALLENGES

www.hongkongvisahandbook.com
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APPLICATION ROADMAP
PAGE 3
CASE STRENGTHS GENERALLY

CASE WEAKNESSES

PREPARE

OPPORTUNITIES

CONCERNS

www.hongkongvisahandbook.com
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APPLICATION ROADMAP
PAGE 4
DOCUMENTATION STRENGTHS

ADJUSTMENT TO ARGUMENTS

COMPILE

DOCUMENTATION WEAKNESSES

POINTS TO NOTE

www.hongkongvisahandbook.com
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APPLICATION ROADMAP
PAGE 5
DOCUMENTATION STRENGTHS (2ND REVIEW)

COMPILE

DOCUMENTATION WEAKNESSES (2ND REVIEW)

ADJUSTMENT TO ARGUMENTS (IF ANY)

APPLY

SUBMISSION

www.hongkongvisahandbook.com
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APPLICATION ROADMAP
PAGE 6
SECOND SUBMISSION
DOCUMENTATION CONSIDERATIONS

THIRD SUBMISSION
ISSUES ARISING

THIRD SUBMISSION
DOCUMENTATION CONSIDERATIONS

FOURTH SUBMISSION
ISSUES ARISING

FOURTH SUBMISSION
DOCUMENTATION CONSIDERATIONS

APPLY

SECOND SUBMISSION
ISSUES ARISING

APPROVAL FORMALTIES or CASE REFUSAL NEXT STEPS

www.hongkongvisahandbook.com
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HONG KONG VISA
EXTENSION KIT
PAGE 1

+.'
per

3DVVSRUW

2-3-3 Year

Quick Process
Employment
Visa

Investment
Visa

Mainland Talent
Scheme

Dependant
Visa

Form ID91

Form ID91

Form ID91

Form ID91, ID 481(A) and (B)

Extension SecƟon, 5/F,
ImmigraƟon Tower

Extension SecƟon, 5/F,
ImmigraƟon Tower

Mainland Residents SecƟon ,
6/F ImmigraƟon Tower

Extension SecƟon, 5/F,
ImmigraƟon Tower

Passport, Employment
ConĮrmaƟon LeƩer

Passport, Business
ConĮrmaƟon LeƩer

Passport, Employment ConĮrmaƟon
LeƩer, HKID Card, Contract

Passport, HKID Card, Sponsor’s
Passport or HKID Card

Not applicable if there is a
change of employer

More documents will be needed if
case is subject to Business Review

Not applicable if there is a
change of employer

Usually extended in tandem
with Sponsor’s applicaƟon

+852 3973 3897

www.hongkongvisahandbook.com
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VISA EXTENSION KIT
PAGE 2

4 Weeks Before
Visa Expiry...

Download Visa
Extension Kit...
Prepare
Visa LeƩer

Extension Granted in
a 2-3-3 Year PaƩern
(Assuming No Change in
Circumstances Between Visa Extensions)

Prepare
RepresentaƟve
LeƩer
(if needed)

Complete
ApplicaƟon Forms

Extension
Endorsed in Passport

Complete Cover
LeƩer

Return Date
& PresentaƟon of Any
Further Requirements

9
Checklist

Book
Appointment
Online

Given Return Date
2-3 Weeks Later

Walk
in
Appointment

Visit
ImmigraƟon Tower

Advised of
Further
Requirements or
ExaminaƟon of Documents
& Discussion of Paperwork

Present Your Documents

Take Tag & Wait
to be Called
(If Walk in)

5/F, 6/F or 7/F
Depending On
Your Visa Type

APPLICATION-IN-PERSON
www.hongkongvisahandbook.com
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VISA EXTENSION KIT
PAGE 3

You can go to one of the sub branches of the HKID around Hong Kong but we recommend you undertake all your immigraƟon dealings
down at the mothership of ImmigraƟon Tower in Wanchai. 90% of all visa extension applicaƟons are processed on the 5/F (Extension
SecƟon). Capital Investors and their dependants go to the 7/F (Other Visa & Permits SecƟon) and QMAS & Mainland Talents Scheme
visa holders and their dependants to the 6/F (Quality Migrants & Mainland Residents SecƟon).

Where Do I Go?
It’s not necessary to aƩend in person. You are allowed to appoint a representaƟve who can process the paperwork for you and who can, at the
very least, get the applicaƟon started. Very occasionally, the HKID may request that you aƩend an interview. When this happens, you WILL
need to present personally. If you appoint a representaƟve s/he must be authorised in wriƟng (see the authorisaƟon leƩer template enclosed
within this Extension Kit) and you must be physically present in Hong Kong on the day of applicaƟon and also the day your extension is issued.

Should I Send A RepresentaƟve?
You can Įle your applicaƟon 4 weeks before the date of your current visa expiry, no later than 2. It normally takes 21 days or so for the
HKID to Įnalise a visa extension applicaƟon so applying one month before your expiry is good pracƟce. This assumes that there have
been no change in your circumstances since your visa was Įrst issued or last extended. If there have been such changes the applicaƟon
could get complicated and will more than likely take much longer than the standard 3 week processing Ɵme.

How Long Will It Take?
In 99% of all cases no interview is required. Typically the HKID are simply just aĸrming the ‘status quo’ and ensuring that the
paperwork they need to keep your visa status current is up to date. However, if there has been a change in your circumstances since
your visa was Įrst issued or last extended and the HKID are only now just geƫng to learn about those changes an interview could be
requested. Consequently it is always best pracƟce to advise the HKID of any change in your circumstance as soon as they occur.

Will I Be Interviewed?
In 99% of cases there is liƩle or no risk of a refusal of your extension applicaƟon. There’s always the possibility that you could be
refused if the circumstances in your life which gave rise to your visa approval in the Įrst place (or where present when your visa was
last extended) have changed. For example, if you have goƩen divorced since your dependant visa was last issued the condiƟons for a
renewal of your visa are not in place. Similarly, if you have leŌ your job and started a business for yourself (for example).

Will My ApplicaƟon Be Refused?
Presently it is a stock standard HKD160 per passport. It’s worth noƟng that this fee is extremely cheap for the service user (you) and
really doesn’t even come close to covering the actual cost of providing the service. Similar residence visa extension services in Australia,
the UK and Japan (for example) come in at between 6 and 15 Ɵmes this sum!

How Much Will it Cost?
Yes, there is. You can undertake your extension applicaƟon enƟrely on line or book an appointment for an ‘in-person’ extension
applicaƟon via the web. However, there are strict condiƟons that you have to meet in terms of how to qualify to use the on line service
opƟons so please refer to the ‘Doing it Online’ secƟons of this Extension kit for complete informaƟon.

Is There an Online OpƟon?
www.hongkongvisahandbook.com
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VISA EXTENSION KIT
PAGE 4

Booking An Appointment For
An Extension ApplicaƟon-in-Person
You Can Book an Appointment to Submit Your Extension
ApplicaƟon-in-Person at ImmigraƟon Tower if You Hold An...

Employment visa
Business Investment visa
Mainland Talents Scheme visa
Non-local Graduate visa
Dependant visa where your family sponsor has the
Right of Abode, Right to Land or UncondiƟonal Stay

The Appointment Booking
process starts here:
hƩp://www.gov.hk/en/residents/immigraƟon/nonpermanent/bookextensionstay.htm

DOING IT ONLINE OPTION 1
www.hongkongvisahandbook.com
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VISA EXTENSION KIT
PAGE 5

Applying For Your Extension EnƟrely Online
You & Your Dependants Can Apply
EnƟrely Online if You Hold An...

You Are Ineligible If....

Employment visa

You are not physically present in Hong Kong at
the Ɵme of submission

Business Investment visa

You will not be physically present in Hong Kong at
the Ɵme of collecƟon of your extension of stay
label

Mainland Talents Scheme visa

Your remaining limit of stay is more than 4 weeks

Non-local Graduate visa

Your limit of stay has expired

Dependant visa where your family
sponsor has the Right of Abode,
Right to Land or UncondiƟonal Stay

You need to depart Hong Kong and will not return
before the expiry of your limit of stay

The enƟrely Online
Visa Extension process
Starts here:
hƩp://www.gov.hk/en/residents/immigraƟon/
nonpermanent/applyextensionstay/othernpr.htm

Your circumstances have changed since your visa
Įrst issued or your last extension of stay was
granted

You have been noƟĮed that your next extension
of stay will be subject to Review by the
ImmigraƟon Department

You were admiƩed as a Non-local graduate and
have not secured employment in Hong Kong

DOING IT ONLINE OPTION 2
www.hongkongvisahandbook.com
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VISA EXTENSION KIT
PAGE 6

If You Have Heard
Nothing At All
From the HKID
AŌer 10 Days
Contact Them
Immediately to
Find Out What is
Going On
(Your Online
Submission
Process May Not
Have Worked)

ENTIRELY ONLINE WHAT TO EXPECT
www.hongkongvisahandbook.com
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Thank you for attending our course,
we hope you have enjoyed our presentation.

We would be appreciated if you could complete
the course evaluation form.

We are looking forward to serve you again
in one of our future events.

Telephone:
+852 2116 3328
Facsimile:
+852 2116 3571
Email:
enquiry@kornerstone.com
Website:
http://www.kornerstone.com
Address:
15/F, Hip Shing Shing Hong Centre,
55 Des Voeux Road Central, Central, Hong Kong

Telephone:
+852 3118 2371
Facsimile:
+852 3118 2372
Email:
info@profectional.com
Website:
http://www.profectional.com
Address:
P.O. Box 9993, General Post Office, Hong Kong

